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40125 oypOr.1gn i Cn 4 
wzwIJIliA. OVUM 
FRANKLIN MacV@AGH & COMPANY, 

a corporations 


Appelllee ) APPEAL FROM MUNICIPAL 
Ve \ COURT OF CHICAGO. 
WASYL KORPAN, \ ; 
Ap e@llant. , 


MR. PRESIDING JUSTICH BURKS DELIVERED THE OPINION OF TH COURT. 


On June 24, 1937, plaintiff filed twe actions ageinst defend- 
ant in the Municipal court of Chicago and on that day two judgments 
by confession were rendered, one in the sum of $169.50 and the other 
in the sum of $368.76. Defendant filed amended petitions to vacate 
the judgments and on July 29, 1937, an order was entered giving 
defendant the right to appear and defend, the judgments to sted as 
securitye The causes came on for trial on December 20) 1937, when 
orders were entered confirming the original judgments, from which 
orders the instant appeal (Gen. Noe 40125) and the appeal in the 
case of Franklin MacVeagh & Company, a corporation, vs Wasyl Korpan, 
Gen. Woe 40126, are prosecuted. The instant appeal was consolideted 


for hearing with the appeal in Gene Nos 40126. 

The judgments were entered on two separate chattel mortgage 
notes dated November 23, 1934. On April 1, 1935, plaintiff, the 
mortgagee, foreclosed the chattel mortgages and sales of the chattels 
secured thereby took places The proceeds of the sales were not 
sufficient to satisfy the indebtedness secured by either of the 
notese After the sales under the chattel mortgages» and on April 
26, 1935, the parties entered into the following written agreements 

"A GREUMENT. 
"TT IS HEREBY AGRESD between Franklin MacVeagh & CO-s a 
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corporation, by its duly authorized agent and Secretary, Arthur 
L. Iudolphy, party of the first part and Wasyl Korpan, party of 
the second part as follows: WITNSSSETHs 


“WHEREAS, the said Franklin MacVeagh & COey a corporation 
had a chattel mortgage on the stock and fixtures of the said party 
of the second part at Number 7214 Greenwood Avenue, Chicago, 
Illinois, and 


"“VHERGAS, it took possession of said property under and by 
virtue of said chattel mortgage on, to-wit: the twenty-fifth day 
of March, As De 19355 and held a sale under said chattel mortgage 
foreclosure on, to-wit April Pirst, 1935, and has remained in 
possession of said store up to the present time; and 


"WHSRUAS, the said Wasyl Korpan is the landlord and owner 
of the property at said address and might be entitled to compensation 
for the use and occupation of said premises during the time of said 


foreclosure up to the present time: 


"NOW, THEREFORE, in consideration of one dollar, the receipt 
of which is hereby acknowledged, and also other valuable consideratior 
each to the other, 


"IT IS HiARSBY AGRE=ID by and between the parties herevos 


"FIRST: That the said Franklin MacVeagh & Coe, a 3% oration 
are to convey to the said Wasyl Korpan One Dayton seals # 71-- 
Serial #1039107--30# Capacity and one National Cash Register 
#387416BB-1728E in consideration of the release of the payment of 
rent for the premises during the occupancy by the said Franklin 
MacVeagh & Coey a corporation, or its agent, and until the party of 
the first part secures a tenant who may be selected and decided upon 
for said store, said tenant to be secured within the next three 
months; and 


"IT IS FURTHER DISTINCTLY UNDERSTOOD AND AGREED that the 
party of the second part, Wasyl Korpan, will not charge, or hold the 
party of the first part liable for any rent for the use of said store 
during the period and process of securing a new tenant; and 


"VURTHGR, the said party of the second part, Wasyl Korpan 
shall not molest, enter or in any way take, or cause to be removed 
any of the merchandise or equipment from said storee 


"SECOND: That in consideration of the above, a mutual reé- 
lease is given between the parties hereto. The said Wasyl Korpan 
releases the said Franklin MacVeagh & Coe, a corporation or its agent 
from the payment of any rent or any damages or any claim of any kind 
or character against said property; or any moneys due said Wasyl 
Korpan in consideration of any act, and the said Franklin MacVeagh 
& COs, a corporation, releases the said Wasyl Korpan of any moneys 
due said Franklin MacVeagh & Coes a corporation, by reason of the 
fact that the property foreclosed did not bring the full amount of 
the claim due and owing by the said Wasyl Korpan. 


“IT IS FURTHER AGREED by and between the parties hereto 
that the transfer and sale of the Dayton Scale and National Cash 
Register is contingent under the sale of the store to a third party 
as a going business and tenant for said Korpan but if it becomes 
necessary to remove said property fram said premises, said scale and 
cash register is the property of Franklin MacVeagh & CO.» a cor- 
poration, and does not enter into this agreement as a consideration 
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~3a 
for the release of the payment of rent during the occupancy of 

Said store by Franklin MacVeagh & Co., a corporation, during 

the time said Franklin MacVeagh & Coe, a corporation, is not 

only securing a purchaser for the said store but a tenant for 

said store." 

The agreement constituted a conditional release. Defendant 
owned the real estate where the chattels were located. Both parties 
would benefit if the chattels remained on the pranises while an 
effort was made to rent the premises to a new tenante Thereby 
defendant would have a tenant and plaintiff a purchaser for the 
chattels. efendant agreed not to charge any rent until a tenant 
Was procured. The parties contemplated that a tenant would be pro- 
cured within three months, Plaintiff agreed to convey to defendant 
@ scale and cash register. Defendant promised not to molest pisin- 
tiff or enter the store or take or cause to be removed any of the 
merchandise or equipment fram the store. In consideration of the 
mutuel promises defendant released plaintiff from paying rent and 
from any liability for damages, and plaintiff released defendant 
fram any claim on account of uw deficiency in the sale of the mortgaged 
chattels. Wo transcript of the testimony was preserved. However, 


the court certifies that the testimony established that subsequent 


to the quoted agreement, 


"(a) Defendant, Wasyl Korpan, did enter the said store and 
removed merchandise and equipment from said store and converted same 
to his own use. 


"(p) Defendant, Wasyl Korpan, refused to allow the pur- 
chaser secured by plaintiitf within two months after the execution 
of said agreement, to take possession of said merchandise and 
fixtures, and said defendant, Wasyl Korpan, actuelly boarded up and 
padlocked the said store premises so that plaintiff was unable to 


obtain its property. 


"“(¢) Defendant, Wasyl Korpan, demanded and received from 
plaintiff, subsequent to the execution of said agreement, the sum 
of two hundred dollars ($200.00), as rental and charges for the 
use of said store, contrary to the express terms of said release 


agreement." 


Thereupon the court found that the defendant had breached and failed 


to carry out the terms of the agreement, and that the agreement was 


abrogated by the subsequent actions of the parties. 
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A consideration of the record convinces us that ne error 
was committed and that the judgment of the Municipal court of 
Chicago in the instant appeal, Gen. No. 40125, should be and 
it is affirmed. 

JUDGMENT AFFIRMED.» 


Sullivan and Priend, JJ., concur. 
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APPRAL FROM MUNICIPAL 
COURT OF CHICA GG. 


au, (29914. 609° 


MRe PRESIDING JUSTICE BURKE DSLIVENSD THR OPINION OF THs COURT. 


This appeal was consolidated for hearing with the appeal 


in the case of Yranklin WacVeagh & Company, a corporstionys Ve_ 
Wasyl Korpan, Gene Noe 40125, in which case we have this day filed 
an opinion. The facts and reasoning in that case are applicable 
to this case; therefore, the judgment of the Municipal court of 
Chicago in the instant appeal, Gene N@e 40126, should be and it 
is affirmede 

JUDGIGNT ASPIRMSDs 


Sullivan and Friend, JJe, concure 
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40282 a 
MORRIS Be ROMZ and RTRUDE 
ROME, . 


Appelijants, PPHAL FROM MUNICIPAL 


/ 


) 
Ve } RT OF CHICAGO 
D. WARSHAFEKY, INC., a ) 
corporation, ) . 4 
A ellee ° “y } iY ' 4 . rf 
” waID Lee O OQ 9 


MR. PR&SIDING JUSTICE BURKS DELIVERED THE OPINION OF THE court. 


December 14, 1937, plaintiffs filed,in the Municipal 
court of Chicago, their statement of claim consisting of two 
counts. The first count sought rent claimed to be due fram 
defendant for ‘lovember, 1937, and two days of December, 1937; 
and the second count sought {£100 for an alleged wrongful conversion 
of an iron door. The summons was returnable on December 27, 1937, 
at which time defendant filed its appearance and demand for a jury 
trial, and an order was entered granting the defendant an extension 
of ten days within which to file its affidavit of merits, and the 
cause was continued to January 10, 1938. When the case was called 
on that day it appeared that no affidavit of merits had been filed 
and accordingly defendant was defaulted and judgment entered against 
it for $740. On February 21, 1938, being forty-one days after the 
entry of the judgment, the attorney for defendant filed a petition 
in which he recited that after the entry of the order allowing de- 
fendant an extension of ten days in which to file its affidavit of 
merits he became very ill and was unable to attend to his duties 
end by reason thereof was unable to file an affidavit. The petition 
also statedgby way of conclusion, that the defendant had a full and 


complete defense to the whole of plaintiffs' case, without, however, 


elleging the ultimate facts. On February 25, 1938, defendant obtained 


leave to file an amendment to its petition, an affidavit or defense 
9 
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De 
and a "doctor's certificate," all of which were filed. Plaintiffs 


were ruled to plead, answer or demure They filed a pleading which 
amounted to a demurrer. The “sertificate" of the physician, dated 
February 24, 1938, was addressed, "To Whomever It May Concern," and 
recited that the attorney for defendant had been under his care since 
December 15, 1937, and that during that time he was confined to his 
home “a great deal of the time. He is still under my professional 
care at this time, although his physical condition is considerably 
improvede" The court sustained defendant's motion, vacated the judg- 
ment, and reinstated the cause, and from that order plaintiffs prose- 
cute this appeal. Defendant did not file any brief in this court. 
Since the motion to vacate the judgment was made more than 
thirty days after the entry thereof, it was necessary for defendant 
to present a petition that would definitely show errors of fact which 
might have been corrected at common law by a writ of error coram nobis 
or that would entitle him to relief by complaint in equity. Under the 
practice in the Municipal court of Chicago the same relief that could 
have been given by a bill in equity or at common law by a writ of 
error coram nobis may be afforded by @ petition or a motione In the 
case of Clark ve awing, 935 Ill. 572, plaintiff filed a bill to enjoin 
the enforcement of judgments. The Supreme court held that the bill 
showed that in fact the judgment creditors were indebted to the judg- 


ment debtors, and stated (pe 575):3 


"It follows, therefore, that it would be inequitable and 
against conscience to enforce their payment. But this alone, as 
we have just seen, does not warrant a court of equity in interposing 
to prevent the consummation of such a wrong. By the rule above laid 
down, appellant must go a step further before he is entitled to such 
relief, and show that he was prevented from making his defence at law 
by some fraud, accident or mistake, without any laches or neglect on 


his part." 
In that case it was contended that the attorney who hal been retained 


by the defendant was in ill health, which prevented him from filing a 


plea. The court said (p. 577)3 


“If the general health of an attorney breaks down, he 
should notify his clients of the fact, so that they can take such 
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steps as may be necessary for their protection. Appellant seems 
to be proceeding on the theory that he is not at all responsible 
for the negligence of his counsel. The very reverse of this is 


the law." 
It will be observed that the "certificate" of the physician does not 


state for wheat ailment he was treating the attorney. It states that 
the attorney was confined to his home “a great deal of the time." as 
was pointed out in the Clark ve jWing case, supra, the attiornsy could 
have communicated with his client. It is apparent that defendent 
does not show that it exercised any diligence. The neglect of the 
attorney was thes neglect of the client. 

In view of our ruling that the defendant did net show dilie 
gence, it is unnecessary to discuss the contents of the affidavit of 
meritse Hence, we are of the opinion that the court was in error in 
vacating the default and judgaent and in reinstating the cause. 

The order of the Municipal court of Chicago, entered March 30, 
1938, vacating the default and judgment of January 10, 1933, is 


reversed. 
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APP RAL FROM MUNICI PAL 
Ve K 
URT Cl CHICAGO. 


999 1.4.609" 


RKE& DULIVERSD THS OPINION OF THE COURT. 


KENTUCKY MANUPAC TURING CORPORATION, 
INCORPORATED, a corporation, 


) 

) 

) 

Appellee. ) 


MRe PRSSIDING JUSTICS 


On April 14, 1934, plaintiff filed his statement of claim in 
the Municipal court of Chicago and alleged that he purchased from 
defendant a motor truck trailer for °1,4753 that he paid thereon 
*125 on September 11, 1933, and $390 on October 11, 1933, and agreed 
to pay the balance in instalments of 987.50 per month beginning 
November 11, 1933; that under the terms of the purchase plaintiff 
delivered to defendant a motor truck tractor owed by plaintiff, 
Which defendant equipped with a device known as a "fifth wheel," 
which said "fifth wheel" was a device for the purpose of coupling 
the trailer to and uncoupling it from the tractor; that the "fifth 
wheel” was furnished and installed by defendant upon the trailer 
built by defendant and also upon the tractor of plaintiff; that 
plaintiff informed defendant that he intended to use the trailer to 
haul heavy freight; that it was defendant's duty to build and construct 
it so that it would be fit for the purpose for which it was purchased; 
that on November 29, 1933, plaintiff was driving his tractor, coupled 
to which was said trailer, on Route 52, in the State of Indiana, with 
due care for his own sefety and the safety of said equipment, when by 
reason of the negligent and unskilled construction, tests and inspec- 
tion the trailer and "fifth wheel" broke, collapsed and came aparts 


that by reason of the careless and negligent mamer in which the 


"fifth wheel" and the coupling of the trailer were built and installed 
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the coupling came apart; that by reason of the careless and unskilled 
manner in which the couplins pin was built on said trailer it broke 

and came apart; that because the couplins pin was carelessly and neg- 
ligently made of light, poor and improper metal it broke and came 
apart; that by reason of the careless construction of said "fifth 
wheel" and coupling device they broke and came apart; that by reason 

of defective material and manufacture the flange or collar of the 
coupling pin broke and came apart; that defendant neglected to make 
proper inspection and tests before delivering the trailer and thereby 
overlooked defects in the "fifth wheel" and coupling device, which 
defects caused the coupling device to break and pull apart; that de- 
fendant made an express and an implied Warranty that the trailer would 
be reasonably fit for the use and purpose for which it was intended; 
that the trailer failed to comply with the warranties; that on December 
1, 1935, defendant took possession of the trailer and promised to ree 
pair and return the sam $0 plaintiff on or before December 15, 19333 
that on December 29, 1933, defendant fraudulently advised plaintiff to 


|e until later for clearance from the insuranee COipany; that defend- 


| ant converted the trailer to its own use by selling it on or about 
{ 


| December 30, 19333 that on January ll, 1934, plaintiff discovered that 


the trailer had been sold; that defendant then promised to build 





another trailer for plaintiff; that plaintiff was damaged in the sum 
of $227.06 for the repairs of the tractor; ~3,600 for the reasonable 
value of the loss of use of his trailer for 120 days at $30 per days 
$425 "down payment" and $87.50 first instalment paid, totaling $512.50 
payments made by plaintiff on the trailer; and exemplary and punitive 
damages in the sum of $2,000. In its affidavit of merits de fendant 
admitted that it was its duty to build and construct the motor trailer 
so that it would be reasonably fit for the purposes for which it was 
intended, thet is, to haul and carry heavy freight for long distances 


while it was «attached to the motor truck tractors; that the purposes for 
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which plaintiff required the trailer were known to defendants thas 


the trailer was built end constructed for the uses and purposes ree 
quired; that there was an implied werrenty that the trailer would be 
rengonebly fit for the uses and purposes for which it was manufacturedy 
denied that there was « breach of the warranty, and asserted that the 
trailer was properly built and constructed for the uses and purposes 
for vhich it was merufactured; alleged that plaintiff made. default 
in the payment of the second and third instalments and in the payment 
ef $100 to defendant on account of “deductible insurance" by reason 
of the loss due to the accident; that plaintiff promised to pay the 
$100 deductible insurance; that because of the defaults defendant 
repossessed the trailer after having declared the entire indebtedness 
éuej; that thereafter defendant offered to construct another trailer 
for plaintiff, waish plaintiff declined; and defendant also denied 
that plaintvicf was entitled to the damages claimed. 

A recitation of the pleadings indicates that the defendant 
admits that it was its duty to manufacture and deliver to plaintiff 
& trailer that would cerry heavy loads of freight along highways over 
long Gistances. claintiff maintains that the coupling pin wes defece 


tively constructede The issue joined was as to whether the coupling pin 


wae ¢efectively constructed. The cass was tried befere a jury of six 
men, resulting in a verdict for plaintiff in the sum of %1,200¢ The 
court sustained 2 motion by defendant for a judgment notwithstanding 
the verdict, and this appeal brings the record before us for review. 
The first point urged by plaintiff is that in passing on the 
motion for a judgment notwithstanding the verdict it was the duty of 
the trial court to consider the evidence in its aspect most favor- 
able to the plaintiff and that all reasonable inferences must be 
resolved most strongly in favor of the plaintiff. There is no sub- 


stantial Aispute as to the correctness of this statement of the lawe 


fhe corollary of it, stated by defendant, is that where the evidence, 
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taken in its most favorable aspect from the viewpoint of plaintiff's 
case, together with ell reasonable inferences, does not establish his 
case, it is the duty of the court to direct a verdict for the defend- 
ante Therefore we examined the record with care, in order to deter- 
mine whether there is any competent evidence to support the verdict. 
Plaintiff, who had been employed as a pressmany decided to 
enter the trucking businesse He testified that in August, 1933, he 
negotiated with P. H. Bartlett, a Chicaco egent of the defendant cor- 
poration, for the purchase of a trailer. On September 11, 1933, he 
made a first payment of $125 and signed an order for a trailer, which 
defendant was to manufacture according to the specifications of plain- 
tiffe The purchase price was $1,314.46. Added to that were items of 
“66060 for fire and theft and $100 deductible collision insuranee, 
and a finanee fee of $9456, bringing the aggregate bill to the sum 
of $15475e62. Defendont!'s factory is located at Levisville, Kentucky, 
and on October ll, 1933, plaintiff went to Louisville te secure 
delivery of the trailer. There he then made an additional payment of 
$300, which brought his total “down payment" to $425, leaving a bal- 
anee of $1,050.62, and he signed a conditional sales contract and an 
instalment note providing for the payment of the balance of the debt 
in instalments of £87.50 each month after October 11, 1933. The con- 
tract contained the usual provisions permitting the vendor to repossess 
and sell the trailer without notice in the event of default. Plaintiff 
testified that on “‘ovember 1, 1933, he paid the instalment due Novem- 
per 11, 1933, making such payment to Mr. Bartlett in Chicagoe He 
further testified that on ‘Yovember 29, 1933, at about 4 aomey he was 
driving his truck, consisting of @ tractor and the trailer purchased 
from defendant, in a northwesterly direction in the State of Indiana 
between Monroe and LaFayette, on his way to Chicago with « load of 


six or seven tons of printing papers that he observed a truck coming 


in the opposite direction, ‘straddling the center line;" that he 
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Slowed down to about ten miles an hour and pulled to the richt so 

as to pass Without a collision; that at the moment he pulled to the 
right he passed over a culverts that when he went over the “soft 

spot" at the culvert he felt a jar; that he "pulled off to the right 
with my left wheels on the pavement and the right wheels on the gravel. 
All at once I felt an impact fram behind that carried the tractor for- 
ward. I stoppede «hen I got out, the trailer was laying in the 
ditch. The tracter was on the highway. I did not have a collision 
with the vehicle coming in the opposite direction." He stated that 

the trailer was about two hundred yards away from the tractor at the 
time he stopped the tractor, and that "the road was evene Route 52 

is a Ue Ge cement highway, double lane with a black line down the 
center and a gravel shoulder. The trailer was about 75 feet from the 
road on its right side, the whole right side of the trailer was 
crushed ine There was a very shallow ditch on the side of the road.e 
The trailer was across the ditch and laying on the farm. The tractor 
was coupled with the trailer by a fifth wheel. This fifth wheel is 
put into the tractor for hooking the trailer into ite It looks like 

® horseshoe, and it works on a swivel, rocks backward and forward. 

It is constructed of steel. This fifth wheel was part of the trailers 
There is also a pin that is a part of the coupling devieee The pin 

is built into the nose of the trailer. fhere is a slot in the fifth 
wheel that this pin slides into and the coupling locks with a double 
lock on ite The trailer, in leaving the tractor, nosed over the 
right-hand side of the tractor and took the right rummine board and 
Carried it» * * * The bottom of the pin was broken off from the nose 
of the trailer. it would still fit into the fifth wheel. The wrecking 
truck held it up while I backed under it and let it down into the 
safety catch of the fifth wheel. I wired it there so it couldn't lift 
out again. I used 10 or 15 feet of barbed wire which I cot from the 


farmere In that condition I drove to Chicago." He testified further 
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thet he arrived in Chicago the day before Thanksgiving day and left 
the truck at the plant of the International Harvester Company. On 

the day after Thanksgiving day he visited Mr. Bartlett at his office 
and related what had taken place. He showed Bartlett the bottom part 
of the pin of the coupling devicee He stated that the entire pin 
weighed from twenty to twenty-five pounds and that the part that he 
showed to Bartlett weished about one and one-half pounds; that he gave 
the part to Mr. Bartletty who kept its that witness did not see the 
part thereafter; that Bartlett told him that he wished to send the 
part, together with the trailer, to the plant of defendant in Kentucky 
in order to have the part analyzed. Witness testified that "I showed 
him a dark spot on one side of the pine This part is a piece of 
steel. Steel is graye The dark spot covered about one-third of the 
surface. I acquired some experience with steel while employed with 
the Sellers Manufacturing Company in Mayfair. The larger portion of 
the pin was fastened to the nose of the trailer. It is in the posses~ 
sion of the Kentucky Manufacturing Companys" that on December 1, 1933, 
at Bartlett's request, plaintiff ordered the trailer from the Inter- 
national Harvester Company and it was sent to the factory in Leuis- 
ville; that it did not again come into possession of plaintiff; that 
after December 1, 1933, he called on Mr. Bartlett "a few times;" that h 
the latter informed witness that the repeirs would be completed in | 
approximately fifteen days; that during the second, week in Decembery 
before the second payment became due, he asked Bartlett what to do 

about the payment that was to come due on the llth; that Bartlett 

told him, “don't worry about that until your trailer is back here from 
Kentucky and we will settle ell that at once;" that Bartlett told him 
that the trailer would not be back until the 20th, as there had been 

a delay in sending it out of Chicagos that the trailer was repaired in 


on 
Louisville and returned to Chica go/December 29, 19353 that on January 


5 or 6) 1934, witness saw his trailer in the stockyards hooked up te a 
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Dodge trucks that he hal been going to see Bartlett every other day 


or 50, asking wher the trailer would be returned; that the latter 
kept telling him that the insurance company was withholding the re- 
lease of the trailers that on December 1, 1935, when he delivered the 
trailer to Bartlett the letter said, "don't worry about it, the insur 
ance Wili cover ali damages. I said well it is a $100.00 deductible, 
He said well, you know those bills have always been adjueted.s You 
won't have any worry about « $100.00 deductible." Plaintifl testified 
that on January Gy 1934, he sent a telegram, drafted with the aid of 
his lawyer, to defendant »t louisville, Kentucky. ‘he telegram read: 
"Your order thirteen two six four September eleventh stop You recently 
repaired trailer serial number thirty five naught one and sent to your 
representative ? H Bartlett here stop Have tendered one hundred eighty 
seven dollars and fifty cents to Bartlett but delivery of trailer re~ 
fused stop Kindly wire if refusel made on your insiructions and if not 
wire myself and Bartlett so I can secure trailer at once stop Answer 
collect." Defendant replied with a telegram sent on January 10, 1934, 
reading: “See Mre Bartlett reference your trailer He will handle,® 
Plaintiff also received 2 letter from defendant dated Louisville, 
Kentucky, January 11, 1954, reading: “Confirming ‘phone conversation 
with you of today, we have contacted our Mre Ber tlett and he has ree 
quested that we advise you to see him and he will handle the matter 


in 2 satisfactory mannere"® Plaintiff testified that he did not receive 


any money from the insurance company; that on January 10, 1954, he had 
a talk with Bartlett in regard to the delivery to him of another trail~ 


er; that at that time he knew his trailer hac been solde He also ree 


ceived a letter from defendant dated Louisville, Kentucky, January 195 


1934, informing him that becouse of © large number of losses the insure 


any had canceled the policy of insurance and that for reasons 


ance comp 
account of the cancellations 


set up therein there would be no refund on 


As en item of damage pleintiff cleimed thet he did not resume his former 
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occupation as a pressman until the middle of Februery, 1934. On 
cross-examination he admitted Signing the cmditional gales contract. 
He said that at the time of the accident the highway was ary; that 
the incline to the right of the road over which the trailer moved after 
it left the tractor was about a foot below the level of the road “at 
the deepeste" He said that two left wheels of the tractor were on the 
highway at all times and the two right wheels were on the ere.vel 
Shoulder on the road; that "this fifth wheel is connected on the rear 
end of the tractore The pin merely slides right inte it and locks in. 
This part was broken off. I could still Slide the other part of the 
pin into the tractor on the highway. * * * The purpose of the fifth 
wheel is to keep the trailer from lifting upj" that when he saw Mrs 
Bartlett on December 1, 1933, the latter told him that he was insured 
and that he would take care of Settling the matter with defendant and 
the insurance companys. He also admitted that on December 4, 1933, he 
made a written statement which he Signed and delivered to a represen- 
tative of the insurance Company. The statement was introduced for the 
Purpose of impeachment. He further testified that he offered to pay 
the December instalment on December 10 or 11 but Bartlett told him not 
to worry about the payment until the trailer cam back to Chicagoe He 
denied that Joseph Pe. Desmond, sales manager of defendant, demandéd of 
him the payment of $187.50§ stated that he had had no previous experience 
with tractors or trailerse He testified that Bartlett offered him a 
replacement of a like trailer, which offer he refused; that two pay= 
ments were due at the time the offer was made; that he was offered a 
“like trailer" on the payment of $300. He alco stated that on January 
4, 1954, Bartlett told him that his trailer hal been repossessed and 
801d under the terms of the conditional sales contract, 

Je He Rech, on behalf of defendant, testified that he was an 


adjusters; that on December 4, 1933, he interviewed plaintiff in refere 


enee to a claim for demages against the Hartford Pire Insurance Companys; 
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that he asked him questions and thet he wrote down the answers, and 
that plaintiff told him on December 4, 1933, that it was raining at 

the time of the accident and that at the time of the accident plain- 
tiff was driving at a speed of twenty-five miles per hours thot he 
reduced the statement to writing, and that plaintiff read it, said 

it was correct, and signed it. Park M, len, for defendent, testi~ 
fied that he was employed in the pey rell office of the Chicago 
tribune; that witness brovght to court the pay roll records and can= 
celed checks of plaintiffs that pleintiff worked for the Tribwme from 
Pebruery 5, 1925, until the year 1935, with the exception of a period 
of not quite three months in 1933, and produced a check to plaintiff, 
dated December 31, 1953, for two dayst work performed by plaintiff 

for the Tribune; and he produced other checks for periods subsequent 

to December 31, 19336 Joseph PP. Desmond, on behalf of defendant, 
testified that he was sales manager for defendant corporation; that 

in November, 1933, P. He Bartlett was employed by defendant as sales 
agent; that witness saw plaintiff at defendant's Chicaco office, at 
3839 South Michigan boulevard, on December 21 or 22, 1935, and re- 
quested plaintiff to make a payment that was past due on the trailer 

in the sum of $87.50, and also the sum of $100 that was due for 
“deductible insuranee;" that plaintiff said he would bring in the money 
the next days that witness told plaintiff that he had made similar 
promises and had not fulfilled them, and that witness was civing plain- 
tiff three days further in which to make the payments or defendant 
would have to repossess the trailers; that witness told plaintiff that 
if he would make the payments the repaired trailer would be brought from 


Louisville and delivered to him; that plaintiff did not offer any money 
to witness; that witness told plaintiff that the trailer had been re- 


paired and was ready for delivery. Ps. He Bartlett, a witness for dew 


fendant, testified that in September or October, 1935, he was the sales 


representative of defendants; that he took the order for the trailer, 
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which was to be manufactured according to specifications; that 


witness did not receive the “87.50 which plaintiff claimed he had 
given to him on November 1, 19333 that witness received a letter, 
signed by plaintiff, dated November 22, 1933, and sent to him from 
Denver, which letter was admitted in evidence; that the letter states 
that plaintiff was "stranded in Denver waitines for a load back3" that 
the next time he heard from plaintiff was when he received a lene dis- 
tance telephone call the day before Thankssiving, 1933, in which 
pleintiff “told me he wrecked the equipments"that witness told plain- 
tiff to come to Chicagcos3 that the day after Thanksrivince the witness 
spoke to plaintiff, who gave him an order to pick up the trailer from 
& garage of the International Harvester Company; that witness had an 
eutside man with a tractor bring the trailer to defendent's garage 
pending instructions fram the insurance company; that at plaintiff's 
request he called up the insurance company; thet pursuant to the call 
Mre Rech, an adjustery came3 that plaintiff, in the presence of wit- 
ness, talked to the adjuster; that witness was a metallurgical engie 
neer; that he attended Armour Institute and Lewis Institute, both in 
Chicago$ that after the accident plaintiff did not mention to witness 
ASGIK a defective "fifth wheels" that plaintiff did not say anything 
about the ping that plaintiff “told me the fifth wheel and the trailer 
broke away from each other. This collar was broken from the pin. I% 
was @ complete mechanical fracture as we term ite That means a teare 
It was wrenched. Wo fracture whatevere It was cleane I cxuamined the 
pin carefully. The coler was graye \estney did not mention any dark 
defective parts in that fifth wheel. I did not see any dark defective 
parts;" that the trailer went to Louisville the day after the insur- 
anee adjuster released its that when it went to Louisville it was in 
the same condition as when it ceme ing that witness attached it to 


a tractor and sent it “on its way;" that he did not have to wire it 


up; that on December 21 or 22, 1955, witness was present at the 
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time of the conversation testified about by Desmond. itness 
corroborates the statement and testimony of Desmond in regard to 

the demand for payment of the $87.50 and the $100. \itness heard 
plaintiff tell Mre Desmond that he would bring in the $187250 in 

two or three days, and heard Desmond tell plaintiff that the limit 
would be three days. Witness stated that the trailer was repossessed 
at the factory in Louisville and that they gave witness an order to 
sell it and witness sold it for $1,0003 that witness saw plaintiff on 
January 3 or 4, 1934, and at that time plaintiff knew that the trailer 
had been repossesseds that plaintiff at that time did not mention any- 
thing about making payments. Witness stated that “we offered him a 
new trailer that happened to come in that day or the day before without 
any change in the original cotract to replace the original trailer 
that he had used two months, whatever it was, we would cive him a brand 
new unit without any further obligation, except to pay the $100.00 
deductible plus $87.50. He said he would let me know. I didntt see 
him after thate About ,pril a man served a notice on me. The first 
time I ever heard about a claim for 2 defective pin was at the 
attorney's officee® On cross-examination witness stated that he 

made an examination of the coupline pin in Chicacos that he had a 
laboratory test made cf the pin and the collar. That the part that 
was broken off was sent to Louisville with the trailer. He further 
testified, "I can tell whether there is a defect in the pin by the 
frecturee This pin was not fractured, it wos torn." Witness stated 
that the coler of the steel in the pin was gray, "like all steele" 

At another point he said, "We have twenty-seven colors in steel." 

He stated that plaintiff did not mention any dark defective parts 

ené that he did not see any black defective parts; that the trailer 
was not returred to Chicago until December 50 or 31; that it was 


delivered to the new purchaser on January 1, 19343 that the broken 


pert of the pin was in the possession of witness for two or three 
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days before he sent it to Louisville; that witness saw it on the 
desk in Louisville for six months afterwards that it was notthere 
at the time of the trial and that it was "thrown in Scrape" Witness 
Stated that he informed plaintiff several times that the trailer had 
been repossessed. Margaret Robinson, for defendant, testified, among 
other things, that on November 22, 1933, Reeferts Transit Company » 
which she owned, made out a check payable to the Kentucky Manufacturing 
Company in the sum of $87.50. It was Stipulated that in 193% plaintiff 
asked for an order requiring defendant to produce "a certain portion of 
the coupling pin and the balanee of the pin at the trials" that defend- 
ant admitted that it received from Plaintiff the broken portion of the 
pin and that at the time of the trial it hed no knowledge as to where 
the part or parts of the coupling device were, By stipuletion, a 
coupling pin "identical with the coupling pin which was on the trailer 
was exhibited to the jury. 

ve have given an extensive Summary of the evidence because the 
question involved is one of fact. Plaintiff argues that pure, sood 
Steel is gray, and that the broken pin disclosed a black spot covering 
about 1/3 of the surfnee. Henee, he maintains, there was a latent 
dsfeet. Plaintirr himself attempted to qualify as an expert on steel, 
Gven a cursory examination of his testimony reveals that he did not 
qualify as an expert on steel. Defendant insists that there is no 
evidence that would warrant a finding that the coupling pin was de- 
fectively constructed or constructed from a poor grade of steel, or 
from steel with a flaw. Plaintiff coneedes that if there was nothing 
in the record but his own testimony regarding the color of pure steel, 
@efendant's argument would be conclusive of the issue in the CABGs 
Plaintiff asserts, however, that P. H. Bartlett, a witness for defend- 
ant, who was qualified as a stecl expert, “confirmed the fact that 


pure steel is gray in color." An examination of the testimony of Mr. 


Bartlett, an experienced metallurgical engineery disclosed that he 
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was of the opinion that the coupling pin showed that the break 
constituted a tear and not a fracturee At one point in his testi- 
mony he stated that steel is gray in colors; however, when asked a 
specific question he said that there are twenty-seven colors in steele 
He stated, positively, that he did not sec any dark, or black, or 
defective part, and that plaintiff did not state to him at any time 
thet there was any black, or dark, or defective part. ‘The engineer 
stated, positively, that the color of the coupling was graye There 
is nothing in Bartlett's testimony to support plaintiff's assertion 
that the coupling was in any way defective. It is worthy of note that 
when Mre Bartlett was on the stand he was cross~examined by plaintiff, 
and answered that a laboratory test was made of the pin and collar, 
yet, plaintiff did not ask him what the laboratory test showed. Taking 
the testimony in its aspect most favorable to the contention of plain- 
tiff, together with all ressonable inferences, we are impelled to the 
view that it does not establish the cmtention of plaintiff. 

Plaintiff testified that he was traveling ten miles an hour, 
The statement that he gave to the insurance edjuster in the presence 
of another witness was to the effect that he was traveling 2t the rate 
of twenty-five miles an hour during = rain. While traveling at a speed 
of twenty-five miles an hour he swung over too far to the right and 
struck a soft spot in the shoulder of the road and the trailer broke 
loose and went into a ditch and turned over. The treiler was eighteen 
feet in lencth and was carrying, at the time of the accident, a load 
of seven tons. At the time of the accident plaintiff had been operating 
the truck (consisting of o tractor and the trailer) for about six weeks, 
and the truck had been in continuous operation, having proceeded on 


several long distance hauls. The fact that the accident happened does 
net authorize a presumption that the defendant was negligent. The 


burden was on plaintiff to prove by competent evidence, direct or 


circumstantial, that defendant was guilty ef negligence in the 
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manufacture or assemblage of the trailer. This he has failed to do. 

In view of plaintiff's contention that defendant should 
respond for all damages incurred, it is difficult to understand why 
plaintiff, in his telegram of Jenuery 9, 1934, tendered to defendant 
the sum of °187.250 and demanded delivery of the trailer. That amount 
aggregated the instalment that fell due on December 11, 1933, plus 
the $100 deductible insurance. If plaintiff was right in his conten- 
tion that the accident was caused by a latent defect in the coupling 
piny then there is no reason why plaintiff should suffer a loss of 
$100. While plaintiff testified that he did not go back to work with 
the Tribune until the middle of February, 1934, the undisputed fact 
now is thet he did go back to work on December 29, 1933. That is 
about the time the trailer was repossessed. He then refused the offer 
of defendant to deliver to him another trailer, giving him credit for 
the payments he had madeée A ressonable inference is that plaintiff, 
realizing the difficulties encountered in achieving success in the 
trucking business, decided to abandon that business, and he accordingly 
returned to his former employment. ie are of the opinion that there is 
no basis in the record for the damages found by the jury. The damages 
claimed are remote, and not supported by the evidence. 

Plaintiff complains that the telegram and the letter from the 
defendant and the conversations with Mr, Bartlett after the trailer was 
repossessed, show a design to mislead plaintiif to his injurye The 
telegram of January 10, 1954, told plaintilfr to see Mr. Bartlett in 
reference to “your trailer. He will handle," and the letter of January 
ll, 1954, advised plaintiff to “see him (Mr. Bartlett] and he will 
handie the matter in a satisfactory mamer.e" At the time that the 
telegrem and letter were sent, both parties knew that the trailer had 
been repossessed and sold to a stranger. The only reasonable con- 
struction to place on the telegram and letter is that Mr. Bartlett, 


defendant's agent at Chicago, was to discuss the matter with plaintiff, 
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As a matter of fact lr. Bartlett did offer to deliver a new trailer, 
which was ready, and to give plaintiff credit on the payments that he 


had theretofore made. As we have seen, the offer wos declined by 


plaintiff. 

Plaintiff also points out that defendant threw away the piece 
of steel involved in the dispute, after defendant knew that the produce 
tion of that piece of steel would be an important factor in the decision 
of the cose. We do not believe that the evidence Shows that the piece 
of steel was deliberately thrown away for the purpose of preventing its 
use in evidence. In any event, there is no evidence which estezblishes 
that the accident was eceused by a latent ecfecte 

Plaintiff contends that defendant could not teposcess and sell 
the trailer without first recurning the payments thet he had made there- 
On, and cites Enicht light Coe v. Morrison, 205 Ille Appe 503, 510. The 
doctrine announeed in that case Cannot be applied to the factual situa- 
tion before us. We have held that the record does nos contain any evi-~ 
dence that the accident was caused by a latent defect, thereforo, at 
the time the trailer was Sold plaintiff wos in default in his payments 
under the conditional Sales contract. Being in defeult ana not having 
shown any valid reason why the instslment Should not be paicy defendant 
was justified in repossessing and selling the trailery 

The trial court was right in sustainine the motion of defendant 
for a judgment notwithstanding the verdict. Therefore, the Judgment of 
the Municipal court of Chicaco is offirmed. 

JUDGIENT APF INWED. 


Sulliran and Friend, JJ., concurs 
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On May 28, 1938, plaintiff filed her statement of claim 
in the Municipal court of Chicago, in which she sought to recover 
from defendent the sum of $975, based on an agreement attached te 
the complainte ‘The statement of claim, the agreement attached 
thereto, and all other proceedings had, are the same as in case 
Gene Noe 40546, except that the recovery here sought is for a 
later period. . 

Defendant prosecuted this appeal from the judgment entered 
and in this court the appeals were consolidated for hearing. The 
opinion filed concurrently herewith in case Gen. Noe 40546 embraces 
the points raised herein. Therefore, the judgment of the Municipal 
court of Chiceco is reversed, and the cause remanded, with directions 
to overrule plaintiff's motion to strike defendant's affidavit of 
defense, and for further proceedings not inconsistent with the 


opinion filed in the case of Amma L. Morrissey ve Naymond Le 


Morrissey, Gene Noe 40546. 
REVERSED AND HEMANDED, 
WITH DIRECTIONS. 


Sullivan and Priend, JJe, cmcure 
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BIRK BROS, ARuythe Yo., 


a corporsti 
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Appellee, i 


BR, PRESIDING JUSTICH McSURELY DSLIVERED THe OPINIOGR OF THE CUURT. 


Plaintiff, an attorney, sppeale from a judgment in his 
favor for $50, entered upon the verdict of a jury in a contract 
action wherein he alleged tit he had been employed by and performed 
legal services for the defendant worth $305. Derendant alleged 
that it had paid him all moneys due for his services. 

Defendant corporation was a stockholder in the Rockford 
Brewing Company of Rockford, Illinois; Frank J. Birk, defendsnt's 
vice president and secretary, sl#o was vice president and a 
director of the Rockford company; in September or Gctober, 1936, 
believing the Reckford company would go into bankruptey, he, acting 
for defendant, had several conferences with plaintiff, who was 
asked by Birk to acquire for deiendant, by purchase from The Licuid 
Carbonic Corporation, the chattel mortgage on a bottling machine 
which had been sold by that corporation on a conditional sales 
contract (or chattel mortgage) te the Rockford company; alter 
acquiring the mortgage plaintiff was to replevin the wachine from 
the Rockford company in the nave of Huge Goetz, the agent of @efen- 
dant for that purpose. 

Pursuant to this, plaintiff purchased at a discount, for 
about $7300, the mortgage owned by The Liquid Carbonic Corporation 
and prepared to replevin the machine, 
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ir. Birk testified that when plaintiff was orixinally 
hired, in September or October, 1936, Birk asked him what his fee 
would be, and when told (300 Birk eaid that was high for an ordinary 
replevin, to which plaintiff replied taat this wae more or less 
complicated; Birk then said, "I wiil give you 350 en account and 
$250 more just as soon as you get titie for ue for this eyuipment,” 
and that plaintiff agreed. A letter dated Ociober 10, 1936, 
coniirming this was received ty plaintiff, in which Sirk anid, 
“I am enclosing a check in the amount of 350 ** pertaining to the 
Liquid Carbonic matter, It ie understood that this paywent is in 
full, unless we obtain possession of the bottling unit lecated at 
the Rockford Brewing Company, at which time we will pay you an 
additional $250.00." Birk testified that plaintiff was to "give 
us title to that machinery and we were to pay hin §3500,* 

After plaintiff arrived in Kockford to rveplevin the 
machine he found that bankruptey procesiings had been commenced 
against the Rockford Brewing Company; he filed a reclamation 
petition in that preceeding and then learned that the trustee in 
bankruptcy contended the chattel mortgage to The Liquid Carbonic 
Corporation, purchased by pluintiff for the defendant, was void 
because it was executed without suthority of the board of directors 
of the Rockford Brewing Company, Facing this obetacle, plaintiir 
requested of Birk an additional $200 as compensation for the extra 
work which he claimed was not contemplated in the original agreement. 
In the discussion Birk expressed disappointment in Plaintiff, tried 
to bargain with him for only $100 additional, and teld pinintifr 
that he (Birk) had en agreement with him te "get title te that 
equipment for $300," but finally, as defendant was anxious to get 
the equipment, Birk decided to pay plaintiff the additional $200, 
totaling $500. Plaintiff testified that his arrangement for fees 


at “that” time was “that for §500 I was to see that the mortgage 
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that Birk Bros, Brewing Co. had bought from The Liquid Carbonic 
Cerporation was recognized as valid.” 

Plaintiff wae suceessful in upholding the validity of 
the chattel mortgage as against the contrary claim of the trustee 
in bankruptcy. ‘This was on February 5, 1957. Filaintirf then sent 
defendant a bill for $500, for services rendered “in oandling 
Reclamation Petition as well as negotiations with The Liquid 
Carbonic Corporation, vith ir. Goetz, with the Trustee in Bankruptcy," 
In defendant's statement of defense it amits the agreement to pay 
plaintiff §500, and says it tas paid him this in full settlement 
ef all claims. 

If the proceedings had terminated st this stage the present 
suit never would have been brought. Hovever, plaintiff teetified 
that sbout February 10, 1937, several days alter the validity of 
the mortgage had been upheld by the referee in the bankruptoy case, 
both Birk and Goetz telephoned nim and said, “the owner of the 
building won't let ue take the machine..." 

The Rockford Brewing Company did business in a building 
leased from Rockford Storage Warehouse Company, hereafter called 
landlord, then in receivership; the machine te be replevied irom 
that building was sbout 3 feet wide, 25 feet long, 14 te 15 feet 
high and was located on the first floor, prejecting through « hele 
inte the secend floor. 

Plaintiff testified that within a day or two after the 
phone call above referred to, Birk came to his office, and st Birk's 
request and in hie presence plaintiff phoned Thomas Gill of Re cklord, 
the attorney for the trustee in the landlord proceedings, who 
gaid they did not care for the equipment but wanted a bend te 
gusrantee that all damage done to the building on account of the 
removal would be repaired. ‘e alse wanted the opening in the floor 


of the second floor replaced. Shortly afterwards Gill prepared a 
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o4e 
petition to force defendant to r place the tleor and subsequently 
served plaintifY vith a copy of the petition wiich he wae going 
to file in @ Rockford court on February 20th, claiming ‘ne machinery 
had become a part of the building because it was built in and could 
not be removed witheut serious dawage to the tuliding. Pisintiff 
said he told Birk they must be prepared for vebvruary 20th and that 
Goetz must be in Rockford for the hearing; that birk eaid, “by all 
means speed up matters”; that plaintiff told him a reclamation 
petition would speed up mattere but that plaintiff could not do all 
this work without additional compensation. Plaintiff teatified tinat 
nething was said about the particular amount of fees to be charged 
in the landlord case, but as he recalled, Birk asked “How much are 
you going to charge me?" and plaintiff replied, “Depending on the 
amount of time expended,“ te which Birk replied that he would pay 
"what was right." 

Plaintiff tiled an answer and a reclamation petition 
in the Rockford landlord's preceeding and the matter was referred 
to a referee; three or four Jearings were held in Kockford, two 
before the referee and one or two before the judge; plaintiff 
prepared a brief for the referee in this iandlord matter and, being 
successful, Gill filed objections; plaintiff prepared another 
brief to meet these objections, and the rejeree's report sustaining 
Plaintiff's position wae later approved by the court. Judgment was 
entered recognizing that Goetz's mortgage wae superior to the land- 
lord's lien. On the same day Birk wae in plaintiff's office and was 
told whet tranepired. afterwards the machine wae deliverea to 
defendant, 

As to plaintiff's claim that on February 15, 1937, he was 
employed by defendant in the landlord case, where the landicrd cone 
tended the maciine had become part of the realty, Birk denied this 


employment, saying plaintiff was retained in 1936 to get title to the 
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equipment and there was no additional deal; he didn't recall having 
a talk with plaintiff about fighting the landlord's claim but said 

he had defendant's agent, Goetz, either phone or call on plaintiif; 
Birk also eaid he didn't knew about the specific suit entitled 
"Reckford Storage Warehouse"; however, he paid the bills to put the 
building back in shape. Wis testimony was to the effect that plain- 
tiff was hired te get “title” to or "“poesession” of the machine, He 
used these two words interchangeably throughout hie testimony, He 
said he was at no time interested in the legal procedure necessary te 
obtain the machine, 

Plaintiff testified that he devoted 71} hours to what he 
referred to as the Rockford Sterage Warehouse or “landlord"® suit; 
that the reasonable, customary charge fer such work in the United 
States Court is $5 an hour, but that he made a flat charge of 3300, 
plus a $5 expense, becnuse ir, Birk premised him other business from 
the defendant. This $305 charge is the subject of this suit, 

Defendant's trief asserte that plaintiff, while he rendered 
legal services in the landlord case, was not employed in any epecifie 
litication, but was retained for the sole purpose of recovering for 
defendant the bettling equipment on the premises of the Reexford 
Brewing Company. 

As stated above, the jury found in favor of plaintirr, but in 
aeseesing fees for his services, allowed him only $50, 

Defendant argues that because of the conflicting testimony 
the jury had the right and duty to judge the credibility of the 
witnesses and determine the ‘acts and must have concluded that bizk 
was interested only in the recovery of the equipment and that he 
had no particular interest in the legal proceedings necessary te 
accomplish that end; also that the jury obviously gave more weight 
to Birk's testimony with reference to his denbal of phaintiff's em- 
Ployment in the landlord case than it gave te plaintiif's testimony 


to the effect that Birk agreed to pay him “what wae right” fer his 
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services in that case. 


In Gonrad Seipp Srewing Co, v. Peck, 35 Ili. App. 637, the 


plaintiff appealed from a judgment in his faver for $100. His euit 
was Daeed on a note for (300 with interest, less an admitted eredit 
of $50 with interest. In reversing the judgment the court esid: 


"The verdict of $100,00 finds no basis whatever in 
the evidence. *** the evidence in support of the defense 
went to the whole note and not to a part of it. There was 
no middle groundupon which the jury might compromise. 
Under the evidence appellant was either entitled te a 
verdict for the amount due upen the nete, or was not entitled 
te recover at all. 

80, when the jury found the issues in favor ef appellant 
they ‘ound that appellant was entitled to a recevery, and 
they should have assessed its damages at the saucunt due upon 


the note. he could not rightfully e« éliant entitle 
to recover, tut it should have only s fraction of what wag due. 
nder the eviden 1 or noth ag due.” 


In Smedley v. Chicago & N,W, Ry, Gé., 45 111. App. 426, 425, the court 


said: “The jury found the injury was caused through the negligence 
of appellee in operating the train. How they fixed the damages at 
$100, when the undisputed evidence shows they exceeded $400, is in- 


solvable. *** If entitled to recover at sil, appellant was entitled 


te a verdict for the full amount of his damages proven,” In Galomo- 
Boulos v. Fetropoulos, 147 Ill. App. 1, the plaintiff brought an action 


fer $500, having paid $200 te the defendant to bind the bargain and 
$300 which he claimed he paid en the following day; the verdict and 
judgment were for $300; in commenting upon this the court said: 
"The evidence justifies a verdict and judgaent for §500 in fever of the 
Plaintiff, of a verdict for the defendant. It is an action ex 
Sontractu, and if the jury were justified in finding against the de- 
Tendant it should have been for $500." 

in the inetant case the evidence in support of the del'ense 
went to the whole and not to a part of plaintirf's Claim, based on the 
alleged contract for his services in the landlord case, entered into 
February 15, 1937. Plaintiff, if entitled te recover at all, should 


have recovered $305, as his testimony as to the value of nis services 
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Te 
ie not contradicted. As was stated in_Melefr v. White Bagle Brewing 
So,, 204 111. App. 37,40, “Having found defendant liable ior breache- 
ing its contract the jury should have, by simple computation, eati- 
mated the damages ....” 

Defendant enys that even if the verdict was the reault 
ef compromise, sueh a verdict for plaintiif will not be disturbed 
en this account, citing cases. in the cited cases ine detendant 
appealed, whereas here the plaintiff complains. The courte Lave 
said thet it isbetter policy to end litigation by susteining a 
judgment for «© staller amount than waa claimed ond proved by the plaine 
tiff, whenever the plaintiff is satisfied with it, tnan to prolong 
the strife by remanding the cuse for a new trial. Central rust Co. 
¥. Suglin, 194 111, app. 294, (mot reported in full). Kernan vy, ad- 
vanee Terra Cotta Go., Zil iil. App. 416, siso involved an appeal by 
defendant. ogers ¥, Weller, 137 1il. App. 314, an action for a penalty, 
merely held that s compromise verdict was not involved where the smount 
“is within the range of the temtimony of the witnesees us to value and 
is supported by some such testimony.’ In the instant ease it ie ade 
mitted that no contradictory evidence on the question ef the value of 
plaintiif's services in the landlord case wae presented by the de- 
fendant. 

If plaintiff was entitled to recover under the facts as 
presented upon the trial he was entitled te recover the full amount 
claimed. "A jury has no right to render a capricious and arbitrary 
verdict in total disregard of the facts. A verdict sould be consistent 
with st least some legitimate theory of the evidence, cr what the evi- 
dence tends to prove, and must rest upon some sound principle; and where 


it is not werranted by any legitimate interpretation of the evidence, 
or of what may be fairly inferred from the evidence, it ought toe be 


set asife." Conrad Seipp Brewing Uo, v, Peck, 85 111. App. 637, 


The jucgment is reversed and the cause remanded. 
REVERSED AND Kis ANDED, 
Matchett and O'Connor, JJ., coneur, 
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8 trustee, 
ST COMPANY, 


CITY NATIONAL BANK AND 
COMPANY, a corporation, 
and CENTRAL RuPUBLIC TR 
@ corporation, as trust 





» PPLAL FROM SUPLRIOR 
pellants, 
COMRT, COOK COUNTY. 


, who + - ge 
4 299 J.A. 610 


._ppellee. } 
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WILLIAM H. iMGRY , 


a 


MRe JUSTICE FRISND DOLIVERED THS OPINION OF THs COUNT. 


Plaintiffs brought suit against William H. Bmery upon an 
instrument of guaranty made by Mre dmery together with certain other 
individuals, three of whom were appellees in cases numbered 39691, 
39693 and 59694. The four cases were consolidated on appeal and 
opinions were filed in the three foregoing cases on November 17, 1938, 
reversing the judgments rendered in those cases and remanding them to 
the Superior court with directions. 

On December 6, 1938, plaintiffs, through their counsel, 
suggested the death on October 28, 1938, of William He ‘mery, and 
represented to this court that on November 28, 1938, letters of ad- 
ministration had issued by the Probate court of DuPage county to 
Marjorie We imery, as executrix under the last will and testment of 
her husband, and they moved that in accordance with Pare 216, sec. 

92 (1) (bv), of the Civil Practice Act (chap. 110, Illinois Rewised 
Statutes 1937) an order of substitution of Marjorie W. ‘mery, as 


executrix, be entered in lieu of the defendant. That motion was 


allowed. 
December 27, 1938, plaintiffs, through their counsel further 


moved the court to revive and continue the cause against Marjorie ‘ve 


Gmery, as executrix, without a change in the title of the case, and 
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Why the order and judement of this court Should not be enterag 
against her as @xecutrix. That motion was likewise allowed, and 
Summons issued returnable to the 1939 February term of court, 

February 2, 1959, Marjorie w, Omeryy, as executrix, by coun= 
Bel, filed her appearance in response to the Seire facias, denying 
that error had intervened in the record, Proceedings or rendition of 
the judgment of the Superior court, and prayins that it be offirmed, 

The reasons set forth and conelusions reached in cause No, 
39691 are Controlling in this and the other Cons Olidated proceedings, 
William H. smery was the sole defendant in this Cause, and since unde 
the Abatement statute (Illinois Revised “vatutes 1937, chap. 1) and 
authorities construing it (Smithy ACHIX Vs iilmington Coel Mining & 
lifge Coe, 83 Ili, 4983 state of Weil, dectd, 291 Ill. Appe 208; Ols: 
Ve Scully, 296 Ill. 4183 Keith y, Ray, 251 I11,. 2133; Ue Sa ox rel, 
‘ilhelm v. Chainy 300 Us Se $13 Williston on Contracts, 1938, vol. 6 
sece 1945, Ppe 5449, 5450) contract actions Survive, judgment should 
be entered herein the sam as would have been rendered against Villi: 
He Umery. “eccordingly, the Judgment of the Superior court rendered : 
this cause is reversed and the cause is remanded with directions to 
enter judgment in favor of Plaintiffs and against Marjorie \/. mer yy 
&S executrix under the last will and testament of William He “mery, 
@eceased, for the amount sued for, plus attorneyst fees, os previded 
in the instrument of guaranty, proof of which was expressly postpone 
until final determination of the Cause, 


JUD GELINT SVERSRD, AND CAUSE RSMANDED 
vI TH DIRUC TIONS» 


Burke, Pe Jey and Sullivan, Jos concurs 
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HAROLD Re JONUS, C { 
Appellant, ~ 









OM SUP RIOR COURT, 
Ve 


K COUNTYe 
PAUL Je LSI TANLL, 


Appellee.) Y fi AO 9 TA. 6 1 0° 


MRe JUSTICS FRI GND DELL VaRSD THs OPINION OF THs COUNT. 


Harold Re Jones appeals from a decree of the Superior court 
awarding Paul J. Leitzell, defendant, an attorney at lawy $1,923.49 
for legal services rendered partially under a written agreement 
between Jones and Leitzell and also under an alleged oral contract 
for the partition of two parcels of real estate in which Jones had 
an interest as tenant in common with other heirs of his father's 
estatee 

The essential facts disclose thet plaintiff was the son and 
heir at law of Maxwell M. Jones, who died intestate January 29, 1928. 
AS such heir plaintiff was entitled to 2/9ths of his father's estates 
His mother was appointed administratrix shortly after the intestate's 
death, and proceeded to administer the estate from the date of her 
appointment until October 20, 1937, when she filed a final account. 
Mer inventory as administratrix lists various stocks, bonds and 
securities of considerable value, but did not comtain a parcel of 
real estate located at 3945 Hllis avenue, Chicago, nor 2 cash item 
of $1,951.10. During the nine year period of administration, the 
administratrix failed and apparently refused to file sny current 
accounts, and plaintiff was unable to obtain any information from 


her regarding the assets, receipts on bonds or stocks or other income, 
although he made numerous reauestce 


On November 10, 1936, plaintiff retained Leitzell as his 
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~2u 
attorney te represent him in obtaining an accounting and his share 
in the proceeds of his father's estate, under the following written 
agreement: 
"To: Paul J. Leitzell, 

111 W. Washington St. 

Chicago, Illinois 

This instrument does confirm my having engaged, commissionetty 
hired and appointed you as my attorney to represent me, personally, 
in all matters pertaining to my rights as the son and heir at law 
of liaxweil M. Jones, Deceased, whose istate is now pending in the 
Probate Court of Cook County, under the number appearing at the 
top thereore 

You ave to receive for your services previously rendered and 
to be rendered in my behalf, an amount equal to 25% of any amount 
of cash or thing of value that [ may receive os such heir from the 
&state of Maxwell M. Jones, Lbeceased, over and above any real or 
personal property heretofore inventoried in said Estate. 

Harold Re. Jones 
Approved Paul Je leitzelly 
attorney." 

Subsequently, in January, 1937, plaintiff requested defendant 
to file partition of a parcel of real estate at 4721-25 Langley avenue 
in Chicago, improved with an eight apartment puilding, and some time 
later plaintiff requested defendant to file another partition on the 
property at 3945 Gllis avenue, in both of which plaintiff had an 
interest as a tenant in commone Both partition suits were referred 
to masters and extensive hearings were hade The cases were prosecuted 
to the point where decrees of partition had been prepared, and were 
ready to be presented to the court for entry, when plaintiff and the 
othey owners of the property decided to settle their differences so as 
to save expenses, and accordingly both proceedings were dismissed on 
Plaintiff's motionse However, before dismissal, the court rereferred 
the causes to the respective masters for the purpose of fixing 
attorney's fees and costs, and they fixed the attorneyts fees and 
expenses at $1,323440 in one case and $15,209.40 in the other casey 
ageregating $25532e800 

It clearly appears that in the probate proceeding the admin- 


istratrix and her daughter, Florence, plaintiff's sister, assumed a 


defiant attitude toward plaintiff, and failed and refused to render 
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the annual eccounts required by statute during the nine years 


administration in the Probate court, and although plaintiff often 
sought and requested information regarding income on assets belong= 
ing to the estate, he ms never able to obtain the same. In fact, 

the administratrix and his sister would not even discuss the matter 
with hime Consequently, after interminable delay, plaintiff sought 

and obtained the services of one or two attorneys and finally 

entered inte the written contract hereinbefore set forth with Leitzell, 
who ascording to the deeree appeared in court approximately on twenty 
different occasions to force the administratrix to close the estate, 
had many conferences with his client, the acministratrix and her 
attorney regarding an accounting, examined many papers and reports 
from time to time, wrote approximately fifty lctters to various com- 
penies pertaining to the stock held by the estate to determine the 
amount of dividends, if any, paid thereon during the period of adminis-= 
tration, and in all devoted approximately 200 hours under his contract 
of employmente As a result of these services the administratrix, 
efter a rule to show cause had been entered against her, and an attach= 
ment issued, filed her final accounte This was procured entirely 
through the efforts of defendant, and as a result thereof plaintiff 
received a check for $5,782e50, being his distributive share of the 
proceeds, after the deduction of certain expenses. This check was 
peyoble to plaintiff and defendant, the latter having theretofore 
served notice of an attorney's lien for the amount due him for sere 
vices rendered in the Probate court proceeding. Plainti’f thereupon 
filed the complsint in this case to release the attorney's lien and 
cancel the check so that another might be issued to him. Ileitzell 
answered and also filed a counterclaim, alleging there Was due him 
43,806018, tor services rendered in all these matters, including the 


partition suits. The chancellor allowed defendmt $1,000 as attorney's 


fees in each pertition proceeding, and also found that there was due 
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sho 
him $108.48 for services under the written cmtract pertaining to 


the Probate court proceedings, representing 25% of the 2/9ths share 
of plaintiff in a cash item of $1,951.10 which had not been inven- 
teried by the administratrixe The decree found that after allowing 
credits for payments mace by plaintiff and expenses incurred by defende- 
ent there was due the latter 51,923e29, and that defendant had a lien 
on the $5,782e50 check for this amount, and ordered payment thereof. 
Defendant servec notice of a cross appeal, contending thot the 
Ghanceller erred in the amount of attorney's fees allowed in each 
partition suit, claiming the full amount of the respective sums of 
$15523040 and 51,209.40, recommended by the masters, and that the 
court also erred in not allowing defendant the sum of 31,445.62, 
being 25% of the amount recovered by plaintiff in the Probate court 
proceedings through the efforts of defendant under his written con= 
tract with Jones. 

The principal controversy arises over the construction of the 
written contract. Plaintiff contends that the contract of employment 
applies to the partition suits as well as the services to be performed 
in the Probate court. Defendant, on the other hanc, ergues that the 
contract covered only the Pr@bate court proceedings, and that the en- 
gagement to file the two partition sults was orel, separate and apart 
fran the written agreement. The decree specifically found that 
“subsequent to the execution of the written contract ***, Jones ree 
quested and employed Leitzell to institute two partition suits *x**, 
and that Leitzell did institute two partition suits (describirg them 
by number) and rendered considerthle valunble services in and *** 
prosecuting both of said cases to the point of the entry of the deeree 
in each casee* We think the cmtract is unambiguous, and that since 
the employment with reference to the partition suit was made long 
after the contract was entered into, there can be no question but 


that it was an independent and oral agreement and was not included 
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in the written undertakinge It is undisputed that in the course of 
the hearing the parties stipulated, among other things, that defend- 
ant rendered all the necessary services in connection with the partie 
tion suits, that they were completed to the point where decree was 
about to be entered ia each casey and that they were dismissed os 
plaintiff's motion in order to save further expense, and that the 
reasoneble and iair amounts due to Leitzell for services rendered in 
these proceedings were respectively %1,323.40 and $1,209.40, =s found 
by the masterse Under the circumstances, and in view of the stipu- 
lation of the parties, we think the court erred in reducing the respec= 
tive fees to $1,000 each, and that defendant is entitled to the aggre- 
gate sum of $2,532.80. A stipulation of the parties im a procesding 
is generally held to be conclusive (City of Chicago ve Drexel, 141 Dll. 
89; Brooks ve Ostrander, 153 Ille Appe 783 and Culver ve Cougle, 165 


Tll. 417.) 

‘ith refersnes to the amount sought to be recovered by Leitzell 
in the Probate court proceeding, we are of opinion that defendant is 
entitled to recover only 25° of 2/9ihs of the item of $1,951.10, which 
Was not inventoried by the administratrix, because it ws through 
Leitzell's efforts that plaintiff's distributive share cf this item was 
made available to hime ‘The larger distributive share, of which Leit- 
ze¢l1l also claims 25%, was inventoried by the administratrix and ulti- 
mately would have been paid to Jones in any event. Therefore, the 
decree of the Superior court is reversed and the cause is remanded 
with directions that it be modified so tht Leitzell be allowed the 


aggregate sum of $2,532.80 for services rendered in the two partition 
suits; that he be paid 25% on 2/9ths of the item of {§1,951.103 and 
that after crediting Jones with the fees paid on accecunt, and adding 
the e2:penses incurred by defendant, the decree fix the aggregate amount 
due Leitzell as indicated herein, and enter judgment thereon, and that 
the agcregate amount found to be due may be fixed as a lien on the 
65,782.50 check in Jones's possessions 

DECREE REVERSED AND CAUSE RIMANDED 


WITH DIREC TIONS a 
Burke, Pe Jey and Sullivan, Je, Comcure 
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ON APPEAL OF Be Me PATTON, 
Appellante 


MRe JUSTICE FRIGND D&LIVERSD THS OPINION OF THS COURT. 


Mrse Be Me Patton appeals from an order of the Superior 
court denyins her petition and motion to expunge from the court 
records certain orders entered, respectively, January 12, 1934, 
April 12, 1934, and November 20, 1934. The original suit arose 
out of the foreclosure of a trust deed securing payment of a note 
for $4,000 on property at 6822 South Wood street, Chicago. 
decree of foreclosure of the trust deed was entered December 19, 
1932, sale of the premises was had January 13, 1933, and the report 
of sale and distribution by the master was approved January 23, 19336 
No receiver was appointed to collect the deficiency reported by the 
master, but during the period of redemption Jacob Stangle, plaintiff 
in the foreclosure suit, collected the rents from the premisese The 
period of redemption expired April 14, 1934. Prior thereto Stangle 
filed a petition in the Superior court md had an order that his final 
account of the receipts and disbursements of the premises be approved 
and that the balance on hand be applied to payment of real estate 
taxes on the property. Another order entered in the Superior court 


November 20) 1934, provided that the receipts ad disbursements of 


the premises foreclosed, as shown by Stangle's account fram October, 
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1932, up to and including January, 1934, be approved and the 
balance on hand, of $228678, as shown by Stangle's report and 
account, be credited to the deficiency entered in his favor. 
May 24, 1938, same four years later Mrse Patton filed a 
petition in the Superior court reciting all the facts relating to 
the foreclosure proceeding, the sale of the premises, the report 
of sale and distribution by the master, the approval of same by 
the court, and praying that the court expunge from its records 
the several orders heretofore mentioned, on the ground that the 
court had lost jurisdiction of the cause and that the orders were 
null and vold.e Upon hearing, the court denied Mrs. Patton's motion, 
and she has prosecuted this appeal toreverse the order thus enterede 
The question presented is whether the court had jurisdiction 
during the period of redemption to enter the several orders complain- 
ed of by petitionere Although the original decree of foreclosure 
did not reserve jurisdiction for any purpose, the order approving 
the master's report of sale and distribution found a deficiency due 
Stangle, amounting to {964.10, and it awarded him “a lien upon the 
rents, issues and profits arising from the sad real estate described 
in said decree during the full fifteen months' statutory period of 
redemption as provided for by law for the full amount of said defi- 
ciency," and he was authorized by said decree “to collect the rents, 
issues and profits arising from said real estate described in said 
decree, during the full fifteen months' statutory period of redemption, 
as provided for by law and for the full amount of said deficiency 
*¥**," The decree of sale and distribution also found that the rents, 
issues and profits of the premises conveyed by the trust deed were 
pledged as security for the payment of the indebtedness secured 
thereby, and the court retained jurisdiction in said order or deoree 


“of this cause and the rents, issues and profits of said premises, 
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for the purpose of satisfying such deficiency out of said rents, 
issues and profits thereof by the appointment of a receiver or 
othsrwisee" 

he law is well settled that during the period of redemption 
the rents from the premises belong to the owner of the equity, uniess 
they are ssquestered through the appointment of a receiver or some 
other disposition thereof is made in the decree. (Lighteap ve 
Bradley, 186 Ill. 510.) ‘The trust deed foreclosed contained the 
usual provision pledging the rents, issues and prefits as additional 
security for the payment of the debt, and when the master's sale left 
a deficiency, rlaintiff would have bem entitled to the appointment 
of a receiver to collect the rents and apply them toward the defi- 
ciency. Wo receiver was appointed, however, dut in lieu thereof the 
decree of sale anc distribution found a lien in Stangle on the rents, 
issues and profits to the extent of $964.10, curing the full fifteen 
months! statutory period of redemption, anc it was obviously intended 
that he should go into possession and collect the rents to make up 
the deficiency. Having done soy he would be accountable to the court 
for receipts and disbursements, just the same as a receiver would 
have beene ‘the language of the deeree of sale and distribution evi- 
dently contemplated such an arrangement, and Ctangle, having collected 
the rents, made his report to the court and hed the court's approval 
of his accounting during the redemption period. \e think the decree 
of sxle and distribution sufficiently reserved jurisdiction in the 
court to pass von Stangle's accounts, but even without specific resere 
vatien for that purpose, courts always retain jurisdiction to give 


effect to their decrees (First National Bank of Chicaco ve Bryn Mawr 


Building Corp.» 283 Ille Appe 267; affirmed in 365 Ille 409), and 


since Stangle was given a lien on the rents, issues and profits and 


was thereby suthorized to collect the same, it would naturally follow 
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that the court would have jurisdiction within the redemption 
period to pass upon his receipts and expenditures and enter 
orders either approving, disappreving or modifying them. 

For the reasons given we are of the opinion that the 
order of the Superior court of June 23, 1958, denying petitioner's 
motion to expunge the several orders from the record, should be 


affirmed and it is so ordereds 
APT RMD» 


Burke, Pe Jey and Sullivan; Je, Concure 
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ALEXANDER H, SPITZ 
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Mm, JUSTICH MATCHSTY DALIVERED THe OPINION Or Tab COURT, 


in an action on a contract (fourth class) upon trial by the 
court there was a finding for plaintiff for $252 with judgment, from 
which detendant anveals, ihe suit was jor services as an architect 
and in dratting plens ror the erection of a gas tilling station in 
Chicago. The plaintiff testitied in substance that defendant em- 
Ployed bir to draft the plans and take charge? of the construction 
of the building for the usvel compensation of 6% of the cost otf con- 
struction, which wae $5450, Defendant did not vermit plaintir?’ to 
superintend the coretruction; his claim was therefore reduced ac- 
cording to the usual custom under such circumstances, Detlendant 
testified plaintiff agreed to dratt several plans or sketches to be 
submitted to him for his approval or rejection, and that if the 
plens were satisfactory he was to pay; it not satisfactory there 
would be no charge. Detendant argues lor reversal because he re- 
jected the plans, being the sole judge of whether the plans were 
satisfactory. He cites autiorities from Goodrich v. Van Nortwick, 
45 Ill., 445, to Union League Club v. Blymeyer Ice machine Co,, 204 
I1ll., 117, to the effect that wnere one agrees to render services 
satisfactory to another party, he may not recover tnerefor on the 
theory that someone other than the person contracted witn is satis- 
Tied. It will not be necessary to discuss this doctrine with its 
refinements anc distinctions, The parties disagree as to what the 


contract in fact was. The evidence is conflicting on all issues, 


In the trial court the burden of proot was on the piaintitfr. the 
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trial was by toe court. The tinaing of the trial court upon appeal 
to this eourt is entitileda to tae same velgnt as the verdict of § 
jJurv. the controlling question is raised by defendant's contention 
that the finding and judgment are clearly and manifestly against the 
weisnt of the evidence, 

The evidenca shows plaintiff’ is e licansed arcoivect; derend- 
ant, operating several gas silling stations, contesoiated the erec- 
* another to be located just across the sireet from another 
station owned and operated by him, Tae wetter of plans wep taken 
up between plaintiff and defendant about the lire. week oi July, 
1957, Defendant says he told pleintiif, “lL want a duplicate of 
this ctertion I am operating now, That ail I want is the plans sce 
to tuis old station so I can get a permit,” Veltendant says 
plaintifY suggested sometaing “vrigut ana ditlerent," but deiecdant 
said he wanted the “*identical"® toing for tue new station Wita the 


cGaaepy lett off, Defencent says he said, "I nave to nave it se l 


built of percéisin steel enawel ans sald he would prepare a vlan; 
"If you don't iixe it, ail rizht. You don't have to give me a 
nickel," to which geiendant sald, "All right, if you waut to do 
that,, go anead,*® 

Delendant also testivied ne alterward went witu slaintif?r 
to the plant ef tue Vorceisin Steci Bnamel company where an estimate 
wae <iven of the cast of such a buiiding as plaintiff recommended, 
Defeudant says he reiused to go aueéad on tuat plan and said he 
wanted a plan according to the old building. Deiendant says tnat 
at this time only extension sketches aud been wade; he says plaintiff 
persisted, saying the tuiiding could be constructed of porcelain steel 
enamel cheaper than of biicx, terra cotta or anytning else, 

Plaintiif says that avout July 8 or 9 det endant came to his 


office end asked how scom he coulda get the plens. Plaintiff tola 
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him he would submit several sketches so defendant could select a 
design; he prepared sketches which a day or two later defendant 
approved, saying, "Vine," and that plaintiff? should go ahead, 
Plaintiff says tuat about July 15 he stalked with defendant and told 
him the plans would be ready next day; defendant told hin to deliver 
the plans at the Narragansett hotel where he lived, aid next day 
(plaintitf says) he left four blue prints with specitications at 

the hotel tor defendant. Plaintiff says that on July 17 defendant 
came to his office for more blue prints, which were given; he asked 
plaintilf to “hurry up and get the figures in," Defendant testiiied 
that no blue prints were delivered to him at the iotel and that he 
never saw the blue prints until August 9, when plaintiif brought 
them to his filling station witn a bill for$252, which he refused to 
pay. Plaintiltf says defendant offered to pay nim 50 for the 

plans, which he refused to accept, 

Construction was begun August 3; the buiiding was finished 
about the middle of November. Defendant says that on August 10 he 
employed ean architect named Wagline to drew plans, Pilaintili testi- 
fies that on August 3 he saw Jiis plan being used on the job. ilir, 
Goldetein, the plumber, testified he used the Spitz plans und speci- 
fications, ir, Kashbare was the general contractor. Goldstein says 
the Spitz pian was the only pian used and otner plans were drawn 
afterward to get a permit. Mr. Kaeppel, manager of the Northwestern 
Terra Cotta company irom which the terra cotta was purciiased, identi- 
fied shop drawinge in two sheets showing the exterior and interior 
of the building as having been made under his supervision. Kaeppel 
saia these plans were prepared with tue help ot the Spitz dvawings; 
their draftsman, Mr, Anderson, went out and weasured tue old gas 
station and the figures came from these sources, Kaeppel says the 
Spitz plans were sufficient basis for an estimate. Delendant re- 


quested Anderson to take measurements of the old ga3 station because 
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he wanted it duvlicated. Kaenpel ssys, “We made blue printes from 
an architect's drawings; the terra cotta was made from Anderson's 
measureuents and architect's drawings." derson testified he tock 
measurenents sat the request of defendant; he says he rorrowed ylans 
from and returned them te Spitz; he says defendant did not tell him 
to do this, Silver (the electrical contractor) says he did not have 
any plans or spvecifications; wrote his own from the buiiding across 
the street; his contract was with Keshbure. Keashbure testiiied he 
never saw Snftz's plans on the job; the planus used were drawn by 

Mr, Wagline about the middle of August, Kasibare, however, saw the 
Spitz drawings at tne otfice of ur, Spitz adout the middle of August 
and he says he had possession oi them for three or four days; the 
Wagline plans, he says, were completed about August 25, These plans, 
approved by the Department oi Public Works on October 13, 1937, are 
in evidence. ‘he plaintiff points out (detendant not contending 
otherwise) that the Wagline plans are an exact duplicate of the 
Spitz plans. 

Defendant produced a picture of the building erected, and 
the following colloquy vetween court and counsel occurred: 

"lr. Gocdnow: Here is a picture of the building. ‘The Court: It 
looks like he has copied these plans absolutely. ur, Goodnow: All 
he wanted was a copy of the old one. He didn't wang anytcing new. 
He didn't want any tile. He didn't want anything. The Jourt: de 
used the man's plans, didn't he? iir, Goodnow: io, he did not," 

The defendant, Marrettick, testified that the new sei of 
plans did not have a canopy or sign and that at the time he proceeded 
with the construction of the building he didn't have a permit, 

In the testimony of Anderson appears the following: 

“The Court: The whole lay out, the design of it, the portrait 
alongside of the plans, they are the same plans, aren't they? 


A. No, *#*eeKHeH The Court: ***** I want to know it this is about 
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the same as that. You don't say so, but it is obvious it is, and 
any blind man can see that, too. ***** ir, Goodnow: In view of 
the fact that Marrettick always said and testified that he wanted 
a duplicate of the building across the street. That's all there 
was to it, ~ a building - a duplicate of tne building across the 
street. A. that is what he told me wren I went out there, «itx** 
The Court: You mean to say those two buildings look alike? 
A. The only diiierence is these windows are shorter. Q. Will you 
answer wy question. Do the two buildings look alike? A. No. 
Qe One looks like the drawing? A. All right. 4. The building 
he built looks like the drawing, doesn't it? A. Yes. @ Doesn't 
look like the building across the street at all. A. It is the same 
sized building, the same length, Q. I didn't ask you that. 
A. The only tiing different are the windows. Qe I don't -- if 
you don't want to answer what I ask you -- A, I answered you. 
ir, Spitz: Are you through with him, Judge? ir. Goodnow: Yes." 
Lr. Kashbare testifies he was in Mr, Spitz's office in the 
middle of July tor the purpose of picking up a plan and specitica- 
tions and that ne was there alone, He first saw the Spitz drawings 
around the latter part of July betore he started the foundation. He 
says, "I had them four or five days. I'm not sure, I suppose 
Wagline got his ideas out of somebody's plans," Wagline was not 
called as a witness, 
It is apparent the trial Judge was of opinion defendant used 
Spitz's plans in constructing the building to an extent which amounted 
to acceptance, The trial Judge saw and heard the witnesses. ‘The 
question is whether his finding is clearly and manifestly wrong. We 


cannot hold it is. 
The judgment is affir med, 
AFFIRIVED, 


MeSurely, P, J., and O'Connor, J,, concur, 
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STANLEY SLQ@MSKI, doing businegs 
as Archer Grocery, 
Appelle 


vs. 
E, SWIHRENGA and ROBERT SW 


doing business as Swiereng 
Appel 


SRENGA, 
Bros., 
ants. 
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UR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


Defendants appeal from a judgment in the sum of $183.14 
entered on the finding of the court in an action on contract of 
the fourth class. The statement of claim averred that June 7, 
1937, defendants received from plaintiff $228.74 in payment for 
merchandise to be thereafter delivered unon request; that plaine 
tiff requested delivery or return of the money paid, which de- 
fendants refused. ‘The statement was verified. The affidavit of 
merits (also verified) denied receiving the money for any purpose; 
denied any agreement to deliver the merchandise or to refund any 
money to the plaintiff because, 2s the affidavit stated, defendsnts 
"have not received anything from the plaintiff nor have they ever 
entered into a contract for the sale of goods with future delivery." 

Defendants contend the judsment should be reversed because 
they were denied their rights in tuat they were not allowed to 
introduce any evidence and in that their attorney was not permitted 
to cross-examine plaintiff. aA careful examination of the record 
discloses these charges are not sustained, Attorneys for defendants 
as a matter of fact cross-examined plaintiff,who was the only wit- 
ness in the case, Defendants offered no evidence and produced no 
witness, No request by them for leave to introduce evidence was 
denied, Attcrney for defendants suggested a continuance until 
evidence might be obtained but made no motion therefor nor any 


showing whieh would Justify a continuance, moreover, attorney 
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for defendants stated facts claimed to constitute a defense wiich the 
court in deciding the case assumed to be true, Nothing occurred in 
the trial which infringed on defendants' constitutional rights or 
amounted to a denial of due process, 

Defendants next argue tor reversal on the ground the case 
proved by the evidence was not the case alleged in the pleadings. 
Plaintiff's demand was for $228.74; the judgment was for $183,14. 
The statement oi claim averred a transaction on June 7, 1937. The 
proot showed transactions on tnat day and about but not actually on 
that day. No question of variance was raised either by objection 
to the eviderice when offered or by motion at the close ol the evi- 
dence, There was no material variance, but if there had been the 
question is not preserved tor review, Moreover, in an action on a 
contract oil the lourti class a case is whatever the prools make it, 
Morse Hubbard Co, v. micno, Central KR. Co., 286 Ill. App., 163; 3 
N.EB, 2nd 93; Wanless v. Peabody Coal Co., 294 Ill, App. 401, 421, 
cited is easily distinguishable, 

Defendants furtier contend plaintiff failed to wake out a 
prima facie case. The evidence snowed defendants were wholesale 
dealers in fruits, vegetables and similar merchandise and plain- 
tiff was a rétailer of the same, Defendants employed as a driver 
of one of their trucks a wan named French, with whom plaintiff 
for some time had been accustomed to deal and who, it is agreed 
absconded June 9, 1937, Althoug' it was not set up in the affi- 
davit of merits, defendants undertook to interpose the defense 
that transactions to which plaintiif testified, whereby he bought 
and paid for goods to be delivered in the future, were so far as 
French was concerned without authority. Although not set up in the 
answer, defendants were permitted to interpose this defense witnout 


objection, They now cite Merchants' National Bank vy. Niciols 
& Co., 223 I11., 41; uurray v, Standard Pecan Co., 309 Sil. , 


226; and Kusek v, Allied Packers, Inc., 246 Ill. App. 209 , 
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to the effeet that persons dealing with an assumed agent must at 
their peril ascertain the fact of nis agency and the extent of his 
authority, Here the fact of his agency was admitted, The only 
question is tie extent of the autuority of the agent, The record 
shows he was authorized to sell, collect, receipt and deliver and 
to accept checks to the order of defendants. Defendants were bound 
not only by his actual but apparent authority. Under the evidence 
the issue presented was of tact on whici the iinding of the trial 
court was for plaintiff, this tinding in that court is entitled to 
the same weight as the verdict of a jury. loreover, the proofs 
and the pleadings here show defendant received plaintiff's money 
and refused either to deliver the goods or return it, Defendants 
cannot be heard to deny authority of their agent while they retain 
the money which the agent received for them in transactions with 
the plaintiff, Defendants say that as to an item of $24.64 cash, 
included in the court's finding, there was no evidence sustaining 
it, Defendants sare mistaken, The evidence shows that June 7, 1937, 
plaintiif bought from the driver of defendants' truck seven tubs 
of butter at $136.64, giving in payment therefor his cheek for 
$112 and the balance in cash, This balance of $24.64 was therefore 
@mere matter of computation. 

There is no reversible error in the record and the judgment 
is affirmed, 

AFFIRMED, 


MeSurely, P. J,, and O'Connor, J,, concur, 
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MR, JUSTICE KMATCHATT DELIVERED THK OFTEIOR UF THR COURT, 

This ie an appeal from a deficiency decree for the sum 
of $1,924,092 entered om April 15, 1958, in favor of Gruenewegen 
and against the Roners, pursuant to a decree of Soreclosure 
entered karch 4, 1°33, in an action began December 10, 1957, 
wherein Gruenewegen wae plaintiff and the Aoners and others 
defendants. 

It is contended first inat the allegations of the come 
plaint jo not justify the decree; that it does not set forth the 
terme of the trust deed andnotes on wiich the wuit was baeed; that 
the complaint does not siow any right te foreclose in that the 
trust deed conveyed to a trustee snd met the plaintiff, and that 
the right of foreciosure wae for ought alleged in the complaint 
vested exclusively in the trustee. 

The complaint alleges the execution ty the Ronere, husband 
and wife, on July 9, 1924, of their note for $1600, an anount fer 
which they were indebted; the execution of the trust deed to 
the Chicago Title and Trust Company "te secure the suid note’; 
that the note natured July 9, 1931, when it was extended until 
July 9, 1934; “that the plaintiff is the owner of the said note 
and said trust deed"; that default tas been made in the termes of 
the trust deed and note in that the Roners save tailed to pay the 
amount due as principal and interest; that plaintiff has been 


compelled to employ am atterney in and avout the riling of the 
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complaint and is obligated to pay attorney's fees “nerein“, which 
ie an additional ihdebtedness under the said trust deed; that 
plaintiff will be obligated to incur other costes “which are additian - 
al liens under said trust deed". 

The complaint prays for foreclosure of the trust decd, 
fer judgment for deficiency for any balance that may be due after 
eale of the premises and for general relief. 

Defendants were served but did not appear or anewer. The 
eause waa referred to a aster, It is apparent delendants (Koners) 
were informed as io the preceeding for they Tiled objections to the 
report of tie Kaster,which were overruled. fhey ¢id not in their 
objections make the specific pointe on which they now insiet. A 
copy of the trust deed and unpaid notes are attached to the com- 
Piaint. Defendants easy that there are no facts pleaded on wileh 
allowances for attorneys’ fees, stenograpier's char,es, title 
charges or interest could be based. The trust deed provided for 
the payment of all these. [it is urged that tee compiaint does net 
aver by whom the extension agreement vas made. While there night 
well have been set up, the alle, ations wich appear in the absence 
of any objeetion by defendants was, we held, sufficient under the 
Civil Practice Aet, which was applicable. B8ection 42 of that Act 
(subsections (2) and (3)) provides: 

"No pleading shall be deemed bad in eubstance which 

shall contain such information as s all reasonavly 


iniorm the opposite party of the nature ef the claim 
or défense which he is culled upon te meet, 


"All defects in pleadings, cither in form or substance, 

not objected to in the trial court, shisall be deemed 

to be waived.” 

It is true the complaint did not (as under the iormer 
practice act was usual) specifically wake the copy of the trust deed 
attached therete a part of the bill, but thie is, we held, un- 
necessary under Section 36 of the Practice Act which providés: 


“Whenever on action, defense or counterclaim is 
founded upon a written instrument, a copy thereef, 
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or of so much of the sane as is relevant, must be 
attached to the pleading ac an exhibit or recited 
therein, unless the plesader suall attach to his 
plescing an affidavit etating fucte showing that 
such inatrument is not accessible to him, in 
pleading any written instrument a copy thereof may 
be attached to the pleading as an exhibit. in 
either case the exhibit ehall conetitute «a part of 
the pleading for all purposes. Ko profert shall be 
necessary, “ 

The former practice is compared with the present under 
thie section in Illineis Civil Srnectice Act Annotated, NeCaekill, 
pp. 77-73, and in the 1936 edition, pp. 8284, 

The defendante also complain (quoting the exact language 
of their brief under Point IV) “The record sahews the complete failure 
of plaintiffs to produce in evidence the trust deed or notes upen 
which hia slaim for a deficiency Judguent depends. The pleintiff 
Was chown a typevritten copy of a truest deed with typerritten nanes 
and he swore that these typewri:ten names were the true and genuine 
signatures of Christine i. Roner and arme T. Roner (Abst. 7,8). 

The same kind of testimony was given in the attempt te prove the 
principal mote (Abst. &); the exteneion agreement (abet. 9); and 
the extension interest coupons (abst, 9). Obviously tuis censorious 
methed of preving «a case is conducive te freud and injustice. Ko 
testimony wae offered to show an excuse for the non-production of 
the ori inele." Thie etatement is holly unjustified. ‘The record 
showe that the crigfnal documents were chown to the witness, who 
testified they bore the genuine signatures of the makers, an¢ Later 
the solicitor for plaintiff asked and obtained lenve of the Haster 
te withdraw the original exhibits and substitute cepies therefor, 
which sre in the record. The plaintiff upon the ground that the 
sole purpese of the appeal wae for delay and vexation moves the 
court to assess 10% of the amount of the deficieney decree fer 
damagesas provided by the statute (see Ili. State Bar, Btats., 
39357, chap.35, see, 23, par. 23). We hold with some hesitation 
the motion ought not to be allowed. The decree willbe alTirmed, 
AVP LRMED, 


keSurely, Po. J,, and O'Connor, J., concur. 
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Department of Key 
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299 1.A.611 


BR, JUSTICE KRATOSETT “RLIVER#D THE OFT NIOR CF THR COURT. 


a i eee et ee i ee ee ee 


This ie an appeal by pleintiff trem an order eich 
sustained certain pleas to hie petition for « mandamun aid diemirzed 
the action with covte. 

On February 25, 1938, Guland filed is petition in tne 
name of the People against Hulliban, Director of the Department of 
Registration and Bdueation, averring that at an examination con- 
ducted by the Department on January 10, 11 amd 12, i9%®, ne took 
the examination for a license to practice the treatment of human 
ailments as “ether practitioner” sand passed it; that in February, 
1922, he received information from the Department that ne Aad 
passed and that Lis license would be iesued to hin upon receiot of 
$5.00; that saceordingly he forwarded te the Director of the Departe 
ment on Bareh 6, 1922, « easiier's check for thxt asount, wnich 
the Director received and casned and availe of which are hela 
among the funds of the Department. Hie petition further averred 
that he woe graduated trom the National Sehool of Chiropractic, 
which was and ie duly recognized by the Department ef Kecistration 
and Edueation and the graduates of which are permitted te particle 
pate in examinations conducted by tae Department; that the our- 
Ficulum of petitioner in the college consisted of anatomy, labora- 
tory, histrology, dingnosis, ohysliology, ohemietry, spinel analysis 
pathology, practice, chirepractic technique, physiotheraphy, 
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clinics] diagnosis, clinic and dissection, The studies are contained 
in the curriculum and are required and demanded by the Department 

as a condition precedent of eligibility for the examination which 

he took. 

The petition further avere that the Department failed to 
iesue the licenee; that en various eceasions ne consulted with the 
efficials relative thereto and demanded of them that the license 
issue; he was informed that the license would eventually be 
iseued; that in the meantime he wae at liberty to carry on the 
practice of hie profession, namely, “the treatment of human sallmentes 
without the use of drugs and without operative surgery as ‘other 
practitioner' te the same effect and purpose as if he, your petitieon- 
er, had received said license”*, The petition further avers that 
en April 16, 1937, the Department and defendant Hallinan, Directer 
thereol, admitting the facte in the premises, refused to issue the 
license; that during February, 1922, a iilcense was erroneously 
mailed; thst the Department and its Directer have no record of the 
petitioner hsving taken the exumination; that the Departwent nae 
record of other cums paid by petitioner for the privilege of taking 
the examination and of the sums received from him for the issuance 
of hie license ae “other practitioner’; that by means of the foregoing 
he is prevented from carrying on His practice accoriing to law 
whieh he ie justly and lawfully entitled te de. The prayer of the 
petition is that a writ of mandamus issue directed te Hallihan as 

\ Director, ete., to forthwith iesue and deliver the license and such 
further orders as justice may require, The petition is verified. 

The defendant filed ite anwwer admitting an exauination was 
conducted as averred on January 10, 11 and 12, 1922; that Sealand 
took the examination but denying that he passed it, on the contrary 
stating that ne failed to make the general average ae required by 


the Department and the rules and regulations thereof, The anawer 
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alee denied the Department had at any ‘ime notified plaintiff that 
he succesefully paseed the exumination or that oie license would 
be issued to nim upon payment of $5.00; that on the contrary sub- 
sequent te the examination a fee of 35,00 was received in the 
Springfield office of the Departwent but wasn not accepted because 
the petitioner had failed in the examination and that thereaster, 
en December 11, 1924, this fee wae returned to petitioner. The 
anewer further ssserts thet in January, 1922, when petitioner was 
admitted te the examination, the Department was operating under 
the Medical Practice Act of 1499; that under the provisions of that 
Act, applicants for such licenses were iet reguired te furnish proof 
of graduation from an agcredited profeescienal scheol; that as a 
matter of fact, no druglesa schools, such as the sohool frem whieh 
plaintiff was graduated (ational Gehool of Chiropractic) were 
acore‘ited by the Department; tiat the requirement for registration 
at the tice end place of examination was that the applicant pass 
& suceesefal examination in certain subjects prescribed, but as» te 
this requirement plaintiff fudled to meet the same in that he redled 
te pase the examination on these subjects. The answer says delendant 
444 not iseue the license to plaintiff in 1922 and 444 net infora 
Plaintiff his license rould eventually be iesued or that in the 
meantime he wae at liberty to practice fis prefession. On the von- 
trary, plaintiff failed te pase the examination preacribed and is, 
therefore, not entitled te receive the license, 

4s « further delense the anewer siater tiut on April 22, 
1937, plaintiff filed « mandamus proceeding in the Cireult Court of 
Sangamon County against defendant, invelving the same subject matter 
and raising identical iceues ae here. A copy of the petition riled 
in that case ie attached to the snewer and incérpogated in it ae 
Bxhibit “a*. The anewer avers that thereafter defendant on April 39 


1937, in the Sangamen County Ci rewit Court riled a motion to strike 
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and diemise thie petition for mandamus, a copy of said motion 

being attached and sade s part of the anawer; that the court, after 
full hearing, struck the petition trem the iiles and entered a final 
order ‘iamissing the cuit and assessing costa aguinst plaintiff. aA 
copy of tiie order is likewise attacned and inecrporated in the 
anewer as Sxhibit *c*. The stiewer saya that on May 21, 1937, 
Plaintiff served on the Attorney General and upon defendant an 
appeal notice whereby he appealed to tie Appellate Court of the 
State of Illinois frew thé tinal order and judgment entered ty the 
Cireuit Court of Sangamen County on kay 5, 1937, « copy of rhich 
notice of appeal ifs also attached and made a part ef the answer as 
Rxhibit "5". The sanewer further averse tse appeal wan never verfected 
te the Appellate Court of Ililineis but was abandoned, and avers 

that this eae « final sdjudication of the issues wnich are the 
subject matter of this suit and tuat ‘efendant pleads res adjudicate 
to the matters and tiinge set ferth in the cause, and avers plaintiff 
is estopped to raise these isevee in inia preceeding by reason of 
the final judgment entered by the Circuit Court of Gangemon County, 
Illinois, May 5, 1937. By further onswer the defendnt sets up the 

6 year Statute of Limitations of the State of lilinwis; says that on 
ite face the petition shows plaimtiff is ~uilty ef laches and for 
that reason is sot entitled to a mandamus, The anewer also denies 
that plaintiff ie entitled te relief of any kind. 

The cause came on for hearing upon the plea of laches and 
also the plea of ree adjudicata, and upem the hearing thereof the 
petition was dismiesed at plaintirfr's cost and tuere wae judgment 
that the pleintiff take nothing ond defendant recover coate. From 
that judgment plaintiff prosecutes this appeal. 

The plaintiff contends (citing cases such as Van Dorn vy. 
Andereon, 219 111. 32, end People v, Dunne, 255 Lll. 441) that a writ 
of mandamus will issue to command the performance of m official act 


which is cerely ministerial and net judictal, und cites State y, 
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Aleogk, 296 No. 550, 106 5,¥, 270, to the proposition that Koards 
of Health are not Judicial bodies in that their duties are admiuise 
trative not ministerial, and that tor their refugal to perform a 
given duty sandamus wiil lie. All thie is clementary. Fiaintiff 
alee contends that the duty here set jorth was a continuing one 
aqninst which the bar of the Statute of Limitations or lugieg cannot 
aveil to defeat plaintiff's action. All thie ter purperesa of this 
decision may slee be conceded without in ony way determining the 
merite of this appeal, slthough on its face the petition showe 


laches which would bar resovery. Carroll v., Souston, 341 ili, 531; 





Hepkine v. Am@a, 344 111. 527, Tue anewer of the defendant set up 
new matter which, if true, was determinative of tue appeal upen the 
merits and to thie new matter plaintisl® tailed to reply either admite 
ting or denying it. Under Seetion 4 of the Handanue aot, (1112. 
State bar State, 1937, chap. 37) petitioner bad the ripnt to reply 
as inother civil cases, He did not avail himself of inis privilege, 
and thie new matter (mamely, thot the lesue here lad been adjudieated 
in the Cireuit Ceurt of Sangamon County: stands admitted on the 
record, The writ of mandamus ie sot a writ of right. One preying 
fer such a writ must Bhow « clear right tacreto. Byvans y, darper, 
204 111. App. 164, Plaintiff hae no risht te the writ because he 
is barred by laches, 
SRRXEX AXLBRY and because the watter has been adjue 
dicated between these parties by the Cireuit Court of Ganganon 
County. For these reasons the judgment will be affirmed. 


AFFI NY D. 


MoSure@ly, '. J,, amd O'Connor, J., coneur. 
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JOSEPH GLASS, 






Appellee, 
vs. COURT 


STANLEY MARES, CHICAGO. 


OTA @e \ 
Appell Y Lee OG 1. 


BR, JUSTICE MATCHBTT DELIVERED THE OPIRIOR OF THE COURT. 


Cohen, the ovner of permises known as 3059 South hedzie 
Avenue in Chicago, on Jsnuary 24, 1927, leased the same to Lahucik. 
Stanley Maresh, the defendant, purchased from Lahucik the business 
conducted by him and went inte possession of the premises in 
October, 1927. He continued to occupy the sane until June 14, 1935, 
when he wae dispossessed by a judgment in forcible entry and de- 
tainer in favor of Glass, who in the meantime by deed ad taken title 
to the premises, 

This suit in the trial court was by Glass againet Maresh 
for rent due and unpaid under the terme of the lease during the 
time he occupied the premises. The amount claimed was $2,844.50, 
The cause was tried by the court. There was a finding tor plain- 


tiff in the sim of $1,195, with judgment thereon and deiendont 


‘appeals, 


The defencant argues in the first place that the statement 
of claim does not set forth a cause of action in that plaintirr 
Glaimed as assignee under the lease while the statement did net 
aver that he was the bona fide owner and set forth hew and when 
he acquired title as recuired by Section 22 of the Civil Practice 
Act, (Ill. State Bar State, 1957, chap 110, p. 2386.) ‘he con- 


tention cannot prevail for several reasons, In the first place 
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defendant in the trial court made no ebjection to the statemmt of 
claim. The issue as to the assignment was in fact tried out. Evi- 
dence thereon was intreduced by the parties. The court made a 
finding. Under such circumstances we will not reverse the judgment 
in order that a better pleading way be supplied. (iyoas v. Kanter, 
288 Ill. 336.) Section 42 of the Civil Practice act, (111. State 
Bar State., 1937, See, 42 (2), (3)) provides: 

“(2) Bo pleading shail be deemed bad in substance 

which shall centain euch information as shall reasone 

ably inform the opposite party of the nature of the 

Claim or defense vnich he is eslied upon to meet. 

"(3) All defects in pleadings, sither in fora or 

substance, not objected te in the trisl court, shall 

be deemed to be waived.” 
In the second place plaintiff took title to the premises by deed, 
He had the right to sue on the lease irrespective of Section 22 of 


the Civil Practice Act by virtue of Seotion 14 of the Landlord and 


Tenant Act (Ill. S'ate Bar Stats., 1957, chap. 80, p. 1937; Schroe- 
der ve Blesctric Apparatus Co. 270 111. App. 235.) 


Again the defendant contends that the judgment should be 
reversed because there was a variance between the pleadings and the 
proofs in that while the statement of claim olleged a cause of 
action based on an assignment of the written lease, deiendant en the 
trial was allowed to show what amounted to an oral leasing of the 
premises for a period of years, which brought the lease within the 
previsions of the Statute of Frauds, Plaintiff claimed only for 
the time defendant was actually in possession of the premises and his 
possession is admitted. The defence of the Statute of Frauds could 
not have been successfully interposed under such circumstances. 
Moreover, the Statute was not pleaded as a defense. Further ne 
Claim of variance was made in the trial court as was necesvary te 
preserve the question in a court of review. (111. Terminal v. 
Thompson, 210 Ill. 226; Pickett v. Kuchan, 323 111, 138.) 
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It is nest contended the court erred in admitting in 
evidence over défendant's ebjections plaintiff's exhibit bo. 5, 
which was a ledger sheet which Cohen testified was in the hand- 
writing of Snidér and Kiss Tosoy, his employees. He also testified 
that the record was kept under his supervision and control and that 
it showed correctly the defendant's account, Gnider alse testified 
that the paper was an original wemorandum of defendant's account. 
The abstract shows that this ledger sicet wae admitted in evidence 
ever a general objection, and tuat defendant sade a motion te etrike 
it which was denied. We think the evidence was admissible. 
(Chieholm v. Beaman Machine Co,, 160 111, 101.) The trial was by 
the court. There was other evidence sufficient to sustain the rindings, 
therefore, the admission of this evidence, though erroneous, would 
not ve reversible, 

Lastly, the @efendant contends that the finding of the 
court was contrary to the evidence. The claim of the plaintirr, 
verified, wae for $2,844.50. Defendant admits he owed $180. The 
Plaintiff argues plausibly that the judgment was for an amount leas 
than was actually due. The uncontradicted evidence showed defene- 
dant was in possession of the premises for avout six years; thot he 
rarely paid his rent in full for any month; that he remained in 
possession of the premises until he was put out under a judgment in 
fercibhe detsiner; that the S-day notice on which the forcible entry 
and detainer suit was based and wiich was servedon him stated that 
the sum of $1,497 wae due and in arrears for rent and demanded paye 
ment thereof. The lease, as well as the 5-day notice, were pro- 
duced by defendant who was called as a witness under Section 33 
ef the Municipal Court Act and who alao teetitied in hie own behalf. 
He related his occupation of the premises as sabeve described and 
stated that receipts were given to him when he paid rent. These 


receipts, he said, had been lost. For a time he paid §100 per month. 
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ote 
The depression came, then he paid $75 per month; later $50 per month 
and afterwarde $40. He says he teld Cohen, with whom he talked, 
that he could net gay any more. He moved from the premises June 
14, 1933. The lease and deed in evidence with testimony by the 
plaintiff to the effect that the rent was not paid cast upon defene 
dant the burden of shewing payment. 

Upen review the finding of the trial court is entitied 
te the came weight as a veriici of a jury. The court heard e11 
the evidence which was coriewhat conflicting and very much confused, 
Twe courts have now held rent to be due. (Schwarz v. Cooke, 207 
Ill. App. 310.) We cannot say the judgment is clearly and manifestly 
against the weight of the evidence, It will be aflimsed, 


AFPFIRRED, 


¥YeSurely, *. J., and O'Connor, J,, concur, 
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RICHARD C, MAZER, Individually and as ) AN 
Executor of Estate of Kathie Mazer, _’ 


é 


{ 
é | 
i 


) 
) 
) 
FROM MUNICIPAL 
} fae , 


‘e 


a COURT OF CHICAGO, 


‘) . 
) “4 Z 
4 Cy J ® 
/ 2 YJ G ioe VI «£ 


vs. 





CHARLES J, SCHAEFER 
A, SCHAEFER, 


wy 


MR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


Plaintiff sued to recover compensation for occupation and 
use of certain premises, also demanding interest from the date on 
which the amount claimed was due, Defendants tiled an answer de- 
nying liability. They also demanded trial by jury. January 26, 
1938, this suit was dismissed tor want of prosecution; May 24, 

1938, plaintiff tiled a petition under section 21 of the Municipal 
Court act praying the order of January 26 might be set aside and 
the cause stand for trial; defendants answered; the court set aside 
the order of dismissal and reinstated the case; hay 26 defendants 
moved to vacate this order olf May 24, which was denied; defendants 
appeal from the order of liay 24, 1938, and the order of liay 26. 

Defendants say the court had inherent power to dismiss the 
cause for want of prosecution, that the order of dismissal was a 
final order, and that upon expiration of 30 days thereat'ter the 
court was without jurisdiction to set the order aside. Such is the 
general rule, to which there are exceptions. Section 21 of the 
Municipal Court act (111, State Bar Stats., 1937, par. 376) provides 
in substance that every judgment order or decree of the court, tinal 
in its nature, shall be subject to be vacated, set aside or modi- 
fied in the same manner and to the same extent as judgments of the 
Circuit court might be during the term at which the same were entered: 


that after that time judgments shall not be vacated, set aside or 
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modified except by appeal or suit in equity or by a petition set- 
ting up grounds for vacating which would be sufficient in equity 
"provided" all errors of tact which by common law could have been 


corrected by the writ oi error coram nobis,may be corrected after 








the exniration of 30 days by a motion in the nature oi tuat writ. 
It appears from this statute that a final judgment of the Munici- 
pal court may be modified or set aside after 30 days in four ways: 
First, by appeal; second, by bill in equity; third, by petition; 
fourth, by motion, The controlling question here then is whether 
sufficient facts were disclosed to the court to justily the entry 
of the order of reinstatement after the expiration of 30 days, 

The uncontradicted facts, as we gatuer from the petition, 
the answer and other pleadings, are: This suit was filed October 
23, 1935; prior to November 50, 1937, it was on the past trial 
calendar and on that date wn order was entered putting it on the 
regular calendar; the trial Judge advised the attorneys to see the 
Assistant Chief Justice to the end that the case mignt be placed 
on the proper calendar, by rules of tne Municipal court tue judges 
established jury calendars lor tie convenience olf tne judges and 
litigants, This cause was place on tue trial Calendar 1, List Number 
816. December 1, 1937, the attorneys for the parties appeared be- 
Tore the assistant to tne Judge as suggested by the Uhief Justice 
and were advised by him that, as requested, the case would be 
placed on Calendar \o. 1 and set for trial in Room 1112 aiter the 
first of the year, 

January 5, 1938, plaintiff's attorney again consulted the 
assistant to the Chief Justice, who advised hin to watch the call 
of the calendar of Judge Schiller in room 1112, and expressed the 
opinion that the case would not be called jor trial before Febru- 
ary. The cause appeared on the calendar of Judge Schiller in room 


1112 on February 11, and at that time attorneys lor the parties 
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agreed that it be continued until April 12, 1938, Plaintiff's 
attorney on April 12 appeared in the room named, at which time he 
was informed the cause could not be tried because it had been dis- 
missed by a prior order, Without the knowledge of either plaintiff 
or defendants or their attorneys the case had been called in room 
1114 January 26 belore Judge Hartigan and dismissed also without 
their knowledge, On April 12, 1938, and at all times, plaintiff 
was ready, willing and able to prosecute his suit, 

It is a rule of practice in the Municipal court that when 
a case is disuissed for want of prosecution notice shall be sent to 
the attorneys of record. The appearance of plaintiff's attorney was 
on file in the court at all times but no such notice was sent to or 
received by him. Because of this prior order of Judge Hartigan 
no order was entered on April 12 by Judge Schiller, Attorney for 
plaintiff first obtained knowledge of the order of dismissal on 
April 12, 1938, The petition of plaintiff! avers that by mistake of 
the clerk of the Municipal court the cause was inadvertently placed 
on Judge Hartigan's calendar in room 1114, 2nd thereby plaintiff was 
prevented from presenting his motion to reinstate within the 30 day 
period, The petition also averred that if the court had known of 
this mistake the order of dismissal would not have been entered, 
The petition says the case of Maxer v, Schaefer did not appear on 
the Municipal court record as assigned to room 1114 for hearing, 
However, search has now disclosed that a case entitled Mayer v. 
Schaffer appeared there, The petition is verified by plaintiff, 
and in support of the motion an affidavit of the attorney of record 
for plaintiff corroborating the stateuents above set torth was 
submitted, 

Defendants answered, ‘the answer does not deny the facts 
stated in the petition but says that it appears from the records of 


the Municipal court in the cause that it Was duly assigned to room 
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1114 for trial; that it appeared for the first time on the published 
calendar as pending in room 1114 on January 17, 1933, and was con- 
tinued trom day to day until January 26, 1938, when the order of 
dismissal was entered, The answer also sets up that on April 13, 
1938, tee attorney for vlaintiif appeared belore Judge Hartigan and 
presented an oral motion to vacate the disuwissal, woich the court 
denied, whereupon the motion was withdrawn and no formal order 
entered. The answer also avers tuat after January 26 the cause ap- 
peared on the call of cases assi.ned to room 1112 for February l, 
and from time to time until ¥ebruary 11, when it was conviiued to 
April 12, 1958, The answer avers by way oi conclusion tliat all 
orders subsequent to tiat of dismissal were void, 

In so far as tne merits of the appeal. are concerned, it 
might be disposed of speedily in favor of piaintiil on the ground 
that defendants, by appearing in the court after the order of dis- 
missal was entered and by agrecing to an order continuing the cause 
and setting it ior trial on April 12, waived the prior order of 
dismissal and are now estopped. 


Freise v. liid-City Trust & Savin; 





Bank, 298 Ill. app. i7. 

However, on the uncontradicted facts as they appear from the 
Pleadings, the court had jurisdiction wider section 21 of the 
Municipal Court act to set aside the order of disxissal., Whether 
the petition of plaintify is regarded as a complaint in equity to 
set aside a judguent entered as a result of mutual mistake and grant 
& new trial or motion in the nature of a writ of error coram nobis 
as provided Yor in section 21 oi the liunicipal Court act and section 
72 of the Civil Practice act, the order of reinstatement was justitied, 
The errors which may be corrected by the motion are "errors of fact" 
whien, if known to tne court, would have prevented tne entry of the 
judgment, woich are not the result of neglisence and which do not 


contradict the records ot the court, We cannot suppose that if the 
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facts as set forth in the petition had been called to the attention 
of the court, or if the court had knowledge thereof, the order ot 
dismissal would have been entered, The errors of tact alleged do 
not contradict the record, ft appears neitaer plaintiff nor his 
attorney was negligent, In any view of tne case tne order entered 
by uk Geld Genet reinstating tue cause and setting it tor trial 
Was proper, 
The orders are affirmed, 


ORDERS AFFIRMED, 


MeSurely, P. J., and O'Connor, J,, concur, 
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ERROR TO 
vs COUKSY COURT 


FRANK ¢C, PADEHEWGKI COOK COUNTY. 


Plaintiff in &rror. 
239 L.A. 612 fed) 


MR, JUSTICE KMATCHETT DSLIVERSD THE OPINION OF THE COURT. 





Paderewski, on 4 plee of not wuilty, vas tried on an 
infermation of five counts, filed ty Ciarlotte Hermes, each of which 
charged him with the violation on April 1, 1957, of Seetion 74 of 
the Hedical Practice Act (I11. State Rar Stata., 1937, chap. 91, 

p. 2002). There was « trial by jury with verdict of guilty. 
Kotions for a new trial and in arrest were overruled and judgment 
on the verdict was entered with sentence that defendant should 
pay a fine of $100 and coats and be comuitted to the County Jail 
for 30 days. By this writ of error defendant seeks to reverse 
the judgment. 

Prior to his plea defendant made a motion to quash the 
information and each count of it. The niotion was ienied. This is 
the first of the alleged errors argued. The information in the 
several counts in substance charges that defendant, without a 
license, unlawfully attached the tithes Doctor, Physician, Surgeon, 
&. D. or similar words or abbreviations to his name, indicating 
that he was engaged in the treatment of human ailments as a 
business; had his name printed in the directory of the building at 
202 South State Street as “"Paderewski an¢@ Paderewski, Chiropractora"; 
esused his name te be printed on a professional business card as 
"Frank C, Padereweki, D.C, «- Chiropractor"; had his name listed in 
the Chicago Classified Telephone Directory as a chiropracter, and 
caused letterheads bearing sihhilar words to be printed; that he 


maintained an office for examination and treatment of persons 
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afflicted or supposed to be aiflicted at Kooms 1100-02, No. 202 
South State Street, ecubped with a chiropractic table, ete., for 
treatment of afilicted persons; that defendant diagnosticated or 
attempted to diagnosticate the supposed ailment of Charlotte liermes 
(alse known as Mra, EB, Schultz) as a rotated cervical bene at the 
top of the spinal column, and did unlawfully operate upon, profess 
te heal, prescribe for and otherwise treat an ailment or supposed 
ailment of ancther, namely, Charlotte Hermes; that defendant recom- 
mended or prescribed a form of treatment for the wedieation, relief 
er cure of a physical or mental ailment with the intention of ree 
ceiving a fee, gift or compensation, etc., contrary to Section 24 
of the statute, etc. The information is practically in the 
language of the statute and does not negative tie exceptional cases 
to which this section of the statute (by other sections) is declared 
to be not applicable. 

The objections to this intormation are eimillar to those 
urged on behalf of the defendant in People v. Shaver, 289 Ill. App. 
612 (affirmed by the Supreme Court in 367 111, 339), and in People 
vy. Spencer, 16 \.#, (2d) 925, There, ae here, the defendant relied 
on People v. Brown, 336 111, 257; People v. Barnes, 314 111. 140; 
People vy. Berman, 316 Ill. 547, and People v, Bllis, %16 lil. 376. 


We held in those cases that the objections to the information were 
not well taken and the Supreme Court approved the judgment of this 
court. It would serve no useful purpose to further discuss these 
objections. 

The evidence offered was given by Charlotte iermes, whio 
is an investégator for the State Department of Registration and 
Bducation. She was the complaining witness in People v. Spencer. 
Her testimony here is to the effect that sie went to delendant's 
office at 202 South State Street avout March 29, 1937, met the 


aéfendant there, and that he asked her io return at 3 o'clock, 
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whioh she 4id. She described the sign on the directory of the 
building, woich wae “Paderewski & Paderewski, Chiropractors”. She 
teoid defendant she had been suifering with ieadacnes, heard avout 
chiropractic treatments and wondered if these would help. Defendant 
told her to come into the inner office. Sue did so. She told 

him her name was Are, Schultz and that she lived in Cicere. He 
asked her what illnesses she had had a@e@ child, her name and 
address, then said that chiropractic treatments were especially 
good for the headache of which she complained end pains which she 
teld him she sad in her shoulder and arm. iie had a number of 
charts on the wall and used these in making explanations. Delendant 
asked her if she was interested im having an examination. She 

said she was, He gave her a white gown and told ser te go inte the 
dressing room and put the gewn on and thathe would examine her back, 
whieh he did. Ghe came out of the office and sat on a small steoi 
with her back to him. He used « neurochrometer, an instrument 
which (as he explained te her) showed the temperature of any nerve 
that was pinched. He applied this instrument with >»ressure to her 
back and said if there was any pinched nerve or any congestion that 
it would cause a temperature wiich would show, and in that way he 
could tell whether she had treuble in the upper part of her neck. 

He said he would not give a treatment until A-rays had been taken, 
He told her to go to an A-ray laboratory and .ave taken an A-ray 

of the upper part of her neck, He said that hertrouble was in the 
upper part of her neck -- the cervical. She obtained the A@Tay, 
went back to defendant's office about April 1, about 10:30 in the 
morning and saw defendant whe told her he had received the Apray. 

Ke told her that the upper part of the neck was rotated to the right 
and this caused all her headaches sand the pains in her shoulders. 
She again put on the white gown and he examined her back, pressed on 
the vertebrae with hie hands, applied pressure to the bones in the 


region of the shoulder blades. She could hear the bones snap, He 
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teld her to lie on her back, held her hand with nis hands and 

turned it sideways with rather cuick movements. He applied the 
neurochrometer, with its two prongs titting inte the spinal column, 
The examination lasted about an hour. Defendant told her that 

in three months he could have her feeling all right; tnat if it 

took lenger than three months he would net charge anything extra, 

The charge was $50 for three months. He said that the bone was 

being rotated iin the neck, and tris was causing headeches, Ghe told 
him she could not afford te pay $50. She paid nim #5 and he gave her 
@ receipt, a card and « little booklet. These were oiiered in evi- 
dence but are not abstracted and cannot be found in the record. 

The witness testified that defendant's olfiice consisted 
of a reception reom and an inner office, wich were nicely furnished; 
that the inner office had a desk and echirepractic table which was 
upholstered and extended in the air and would lower with the weight 
of the patient on it. There was a dressing table and a mirror and 
day bed. She gave him the nase of ire, &, Schultsz and her address 
as 1836 South 58th Court, Cicero, Iliinois. Neither name nor 
addrees was correct. She had cade arrangements to hava/e wadten 
from him received at that number and such letter was received, The 
letter and envelope in which it was contained were offered in evi- 
dence but are not indexed in the abstract, and an examination of 
the record discloses the same are not in it. 

The complaining witness was sent te defendant's office by 
her superiors. Defendant did not testify. ho evidence in hie 
behalf was submitted. As already stated, important exhibits are 
not found im the record. Usarlette Hermes testified that she wae 
not 111 when ehe visited the office of defendant and that sane went 
there to gather evidence of the unlawful practice in which it was 
believed defendant was engaged. Vor the game reason she gave him 


a fictitious name and address, Defendant claims on the authority 


of People v. Beach, 266 111. app. 272, andPeople v. Guagliata, 
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362 Ill, 427, 200 N, B&, 169, that thie amounted te entrapment and 
that a request fer an instruction in defendant's Savor esould have 
been given for this reason. YVurther, that there waa error in 
requested 
refusing to give the jury an instruction/te the effect that “If 
the officere of the law inspire, incite or otherwise pereusde or 
lure a defendant to commit a exime which he nad no intention of 
committing, and would not have otherwise comuitted, then, under the 
law, in the absence of other incriminating evidence, the defendant 
should be acquitted.” There was no error in this respect. In 
People v. Spencer, 16 hi. (2nd) 925, we held in a case where there 
was a similar conviction on the testimony of Charlotte iermes under 
eimilar circumstances that the judgment was not reversible for that 
reason, This is not s cave where an ofiicer of the law inapired, 
incited or lured the defendant to commit a crime which he otherwise 
had no intention te commit. There is no evidence tehdning te se 
shew, The officer merely afforded the defendant an oppertunity to 


commit one of a series of crimes which he had already planned, 


The distinction is vital. People v. Guagliats, 362 111. 427; in 
re Horwitz, 360 Ill. 313; Serrells v. United § es, 237 U.S, 436, 


77 L. Ba. 413. 

The defendant finally contends that error was comuitted 
upon the trial of the cause in that the State's atiurney was per- 
mitted to comment on defendant's failure to testify in nie own 


behalf. In support of trie contention he cites such eases as 


Austin v. People, 102 Ill. 261; Quinn vy. People, 123 111. 353; and 
People v. Denakdsen, 255 Lil. 31, with many others. The rule is, 

of course, ell known and should be vigilantly enforced. The remark 
of the State's Attorney to which defendant objects was "If the 
defendant here, ir, Paderewski, bad a license oi any kind, to 
practice medicine in any form, shape or wenner in the State of 


Tilinois, it was his duty te produce it.” While the remark of the 


State's attorney might have been more happily phrased, we do not 
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think he tranagressed the rule. The State alwaye has the right to 
discuss the evivence as it actually ie, We think thie statexent, 
while clese to the line, amounted to no more. P lev 

299 Ill. 5876. We find ne reversible error in the record. Tf he 


guilt of the defendant ia established without any (oubt wuatsoever, 


neal 


and the judgment will be allirmed, 


, hn Ca IRL NIN NAP 


AF VUIRMED, 


MeSurely, ?. J.,and O'Conner, J,, concur, 
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JENNIZ REID, | 


Appellant, 






APPEAL WROk SUPERIOR COURT 

vs. 

OK COUNTY. 

JOU F, DOLAN and ALICE B®, DOLAN 
Appellees, 


—— 


MR, JUSYTICE LATCHETT DELIVERED VHE OPINION OF THE COURT. 


This is an appeal by plaintiff from an order entered iiay 
19, 1938, vacating a judgment entered upon the verdict of a jury 
upon an ex parte trial on March 16 of the same year, ‘he proceed- 
ing was by motion supported by a petition pursuant to section 72 of 
the Civil Practice act. Defendants' petition was tiled April 26, 
1938, and was amended sfter filing and the motion was further supe 
ported by atfidavits tiled sy 17, 1938. May 19 defendants made a 
motion to disuiss the petition wnich was denied, ‘The question to 
be decided is whether the Gmeontradicted facts as stated in the 
petition and affidavits justified the order entered, Plaintiif 
contends that the facts were insufficient, The law applicable to a 
proceediny of this kind is well seitled, fhe filing of the petitian 
amounts to the beginning of a new suit, Only errors of fact may be 
corrected, These are limited to such as do not contradict the 
record which were unknown to the court at the time judement was 
rendered and which, if known, would have precluded the entry of 
the judewent, (Mitchell v, King, 187 I11., 452; Domitski v. American 
Linseed Co., 221 T11., 161; Smyth v. Fargo, 307 I11., 300; Harris 
v, Chicago House Wrecking Co., 314 I11., 500; Jacobson v. Ashkinaze, 
337 T11l., 141; MeCord v. Briggs, 333 Ill., 158; Merabia v. Mary 
Thompson Hospital, 309 Ill., 147. 





The facts made to appear are that the original suit of 
plaintiff was begun September 11, 1935, and was for injuries said 


to have been sustained October 8, 1933, Defendant appeared, 


BREOS 
<CIEA STMT 
toad food 
«8 


a GOLA bus WALOG..© AHOLD 
2299 laqga 





OO ge ON Oo, 





~LHUGO GSHT WO WOLMTGO HAT GEARVIIsd TREROTAN GOIYeUL ,Aal 


¥SM bateatae tebto ms mort Meitaiele yi taeegs as at atdaTt 
Yrut & to tolbtev sat soguy hetetae tosmgbot e gaitsoavy ,BeeL ,e£ 
-bsao0rq scl ,isey smean ot to Of toms mo Letts stxsg xe as ogy 
ko SY dofiosa o¢ tHeueaxrug moldises « yd hetzrogque aoltom yd asw gat 
208 finvwA boltt eaw mokttieg '‘atoabasts@ .tos sotsosyd LivtD odd 
“qua ‘Toitrut eew coftom oft bus anilit tette heboasae saw bae ,8EeL 
& shew agashostsh CL ysd’ .860L VL yal bolit etivebitis yd bettog 
ot aottesve edt ,bsinobh asw doisdw nottiteg add eetmalh et aottom 
eit oi fetete ac atost betotbartaoolm edt usd¢edw ail bebiosb od 
Tiitaisid ,bereins rebro oft heititest ativahtitis Bas moltsiteg 
& ot efdsotfega wel ol  ,diaetotttsesk orow etoet ent ted? eb aet aos 


Moititeq eit to gailit eiT .beltise Ifew ai Said eidt to suaibsesotg 


ed yen gost to aro1re yinO® ,Jsivea wea s to goinniged sat oF etnavsoma 


edd: tolbsisncoo fon ob as dove ot botimil ets sasdt ,betoesttos 

asy toeoybut eait ont te tuyoo act o¢ owontas stow doltnw broost 

to yxine oft bebuloetq sve bilyow , ower "bE deicw bos betebaet 
neoitscs .y bled tmod ;S8b ,.LfT VOL , gai .v Lfodotkit) .taomabwt salt 
aistsH ;008 ,.f£1T VO .ogtel .v dives :f8L ,. £11 {88 ,.99 bosenkd 
,essnivdesA .v sosdooat 5008 . f£I ME ,.00. gatvoetW seo ogsoind .v 
yrs .v eidereM ;8@L ,.{11 88& ,epphed .v HrodoM ; LAL ,.L1T TEE 
7 TAL ,.S£1 Q08 ,Leticeo noegmonT 


‘to give Lenisixzo sat tect ors teeqgqs of ebsm atost edt 





Bbiee eolistai rot eaw Boe ,G8@L , ff sedmetge2 nuged sew titdalelq. 


, DeTS® TGs daebie ted ECL ,8 tedosoO heniateue need eved of 


answered and averred a eritorious defense, atter suit was iiled 
no proper notice to put the cause on a trial calendar was jiled 

by plaintiff and the suit did not appear on any printed trial 
calendar in September, 1936, A special trial calendar was prepared 
by the clerk of the court on which the cause was placed and it was 
called Februsry 2, 1933, when it was dismissed for want oi prosect 
tion, February 8, 1938, plaintiff caused notice to be served on 
defendants that on February 10, 1933, he would appear before Judge 
McKinley and ask to have the cause reinstated. Attorney for de- 
fendants appeared in response to the notice snd was informed by 
the minute clerk that no order had been entered as the liles could 
not be iound, No further notices were served, but February 16, 
1938, plaintiif's attorney procured an order reinstating the cause 
and placing it on the trial calendar, February 17, defendants’ 
attorney was informed by letter that the order ot dismissal had 
been vacated and the cause placed on a call to be made later when 
it would be set ior trial. ‘this letter enclosed a trial notice such 
as was used in the Superior court to notice a case to be placed on 
a printed calendar, Therevy defendants were led to believe the 
gase would be on the printed calendar to be called in 1938, March 
14, 1956, defendant in the County court was adjudged insane and 
committed; he was released July 20, 1936, as having improved. De- 
fendants did not know of the judgment until execution was served 
April 25, 19338, 

Iwo errors of fact are disclosed which, if known to the 
court, would have precluded the entry of this ex parte judgment. 
The iirst is the reinstatement of the cause without turtner notice 
on February 16, 1938. The other is the uncontradicted fact that at 
the time judgment was rendered Jolin F. Dolan, one of the defendants, 
had been adjudged in the County court to be insane, It wes to 


correct error oi fact such as that of rendering judgment against 
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an insane person, a minor or feme covert, etc., that the original 

writ of error coram nobis was designed, Ali the cases are to that 
/etfect. The affidavits filed in support ol the motion iurther dis- 
pies that plaintiff, as a matter of fact, prior to the rendition 
of the judgment had settled the claim upon which her suit was based 


for a consideration received by her, The renjition.of judement— _ 


under such circumstances was in the nature of a Yraud, of which 


(we assume) the attorney who took the judgment was without 
knowledge, 

The court rightly cranted the relief demanded by the 
writ and the judgment is afltirmed, 


AFFIRMED, 


McSurely, P. J., and O'Connor, J,, concur, 
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MR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


July 27, 1935, Anna Cejka departed this life in Cook Vounty, 
Illinois, About December 5, 1935, a writing purporting to be her 
last will and testament was admitted to probate and letters issued 
to the First National Bank of Cicero named as executor, ‘the bank 
declined to act and February 11, 1936, George E, Nadenix was ap- 
pointed administrator de bonis non witn the will annexed. liay 28 
plaintiff filed his complaint averring tne purported signature of 
Anna Cejka to tne writing was not genuine; that at the time oi the 
execution thereof Anna Cejka was not of sound mind and memory, and 
toat the purvorted will was not her will; that its execution was 
brought about "by undue acts" and fraudulent practices, The complain 
prayed the supposed will be declared null and void, The heirs at 
law and next of kin intervened and became defendants, ine cause was 
put at issue and tried by jury. At the close of all the evidence 
the proponents made a motion for a directed verdict in their favor, 
whic. was denied, The jury returned a verdict that the instrument 
was not the will ot tte deceased, A motion for a new trial was 
overruled, and kay 26, 1935, a decree was entered in conloruity with 
She verdict of the jury. Defendants appeal, 

Detendants submit 14 proposition of law and argue aga 
matter of law that the testator was at the time olf the execution of 


the writing of sound mind and memory; that their request for an 
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instructed verdict should have been granted, The plaintiff con- 
tends the evidence offered presented an issue oi Lact which is 
settied in hie favor by the verdict oi the jury appreaved by the 
court, 

Anna Cejka at the time oft her death was about 8 years of 
age; she was a widow without child or children or descendants of 
aoy child or children; she owned a Home at 13515 South 6lst avenue 
in Cicero; the house had two floors; sae lived om the second; tne 
first floor was occupied vy Hiizabeth Schroeder who testiitied tor 
detendants; irs. Cejka was a Jonemian and used that language; she 
understood Biglisn; for about 22 montis prior to her death she was 
attendec by a maid, Miss Irene Durina; the home on the second floor 
was shared by Mrs, Cejka with two cousins, iirst with cer cousin 
Edward Vavrinek, who died in 1934, and afterward with his brother 
Theodore, who died in 1936. Tne plaintilf, Charlies Nadenik, is a 
nephew of deceased; nis wite is a sister of Cyril Katey ("boy 
triend" of Irene Durina); Irene says Cyril first asked her if she 
would take the job of caring tor hrs, Cejka; she took it and remained 
in the nome five weeks alter the death of her employer; she is, she 
says, engaged te be married to Cyril "ii I want to." George Nadenik 
and Frank Nadenik are nephews of Lirs, Cejka; Dr, Joun Kropacek was 
her physician from March, 1934, up to the time of her death, The 
writing purporting to be her will was executed June 42, 1935. It 
directs the First National Bank of Cicero as executor to seli the 
home and pay to iiary Doubek $300, to Anna Klaus $100; 211 the residue 
to be divided auwong her neprews, Charles Nadenik, George Nadenik and 
Frank Nadenik. The purported will has only a cross in the place 
where the name of the testator would appear, the name of the testa- 
trix is not written in her owm or in the nNandwriting of any person, 
The instrument is witnessed by Bessie Hajek, Dr, Harry R. Hoffman and 


Irene Durina. An attorney, Hr, McCaffrey, was present and asked the 
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witnesses to sizn the writing, It revokes other testamentary 
papers, Tee testatrix had prior to this time, on lay 11, 1934, 
executes enother wili; it bears her signature and Is under scal; 
it ic witnessed by George J. Tourek, Jemes J, Wolte and Theodore 
Vavrinek, and was filed with the clerk of the Probste court of Cook 
county August 6, 1935, This former wilt names Charles Naedenik es 
executor, gives to the nepnew Frank Nadenik g100, to George $100, 
to Anna Klaus $100, te Mary Doubek 1/8 of the residve, and all the 
rest and residue to Charles Nadenik. Tourek, who was for some years 
attorney vor the testatrix and wuo represented her in uany mattere, 
drew this former will, Ee testitled that about a monin betore she 
died he went to her home with Charles Nedenik, woo said he ‘iad been 
dnjiortiea by his brotier that Mirs, Cejka wante. to draw another will; 
he says Mrs. Cejka wnen ne entered the nouse did not imow who he was; 
she looked at sim but did not talk; Charles Nadenik asked testatrix 
if she knew who he (fourek) was; sue said sie did not kmow; Charles 
then told ner this was George tourek, to wiich sie replied, "Oh, 
that's the doctor,” and Charles said, "No, that is the lawyer," 
Tourek testified that he nad seen her ten or twelve times wituin the 
previous year; that he observed a great shange in wirs, Cejka in 
that at this time sue @id not know anyone and did not speak intelli- 
gently. 

Dr, Kropacek testitied thay ne observed the wental condition 
of the testatrix in 1934 and 1935; that she railed gradualiy; that 
he observed tois tirst aveut June; tuoat when ne came in she would not 
know nim unless he was introduced by the maid or by Thecdore Vavrinek. 
She had a hesrt condition for which he was treating ner and complained 
of pain in legs and arme; ne was there daily from lst of June, 1935, 
until the 25rd; sie had urinesis and was not able io control élinina- 
tion; he was there in June when Charies Nedenix and ur, ucCafirey, the 


lawyer, were there; tuey wanted to drew a new will; we was asked by 
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Mir, McCaffrey whether \rea. Gejka was in e condition to answer 
questions at that time end he replied she was not, 

Toe evidence of Tourek, Dr. Krepacek, Mise Durina, Virginia 
Nadenik, W. J, Smith and Alvert Vichals indicates a condition of 
testatrix precluding poseibility of mental capacity to execute a 
will on June 12, 1935, while Eessie Hajek, Dr. Harry R. Hoffman and 
Elizabeth Schroeder gave testicony tending to show testamentery 
capacity. 


Dr. Hoffman testilied at length to an examination given by 


0) 


him to Mrs, Cejka just prior to the execution of the will, in which 
he says that Mrs, Cejka responded intcliigently to questions he 
asked her as to now many dimes it tock ts make a doiisr and Bimiiar 
questions; he spoke to her in English and she answered in “nglish; 
she toic him that her husband was dead; that she had two children 
dead an? that one of the cnildren's name wes “tary,” Irene Durina 
was calied in, interpreted in Bohemian, «nd Dr. Hoffman inquired 
as to how teetatrix wes tecling, and ireie tcid him ske had diffi- 
culty in seeing out of the rignt eys; Dr. Hofiman zays testatrix 
was seated comiortably in a cuisair and at times would get up and walk 
initio the kitchen; woen lie beyan his examination he asked Mr. We- 
Cafirey to close the door and everybody left the room except thle 
interpreter; she knew dates, the sessons, the time of day, whether 
she had any relativee, past illnesses, whetier her people were 
sgaitst her, whether she knew who was President, waether she knew 
the sen that were there; he made no physical exauination; he saw 
Mre. Sajek and Miss Durina aid the other women sign the paper; he 
thinks they saw him sign it; he was not intereated in the matter; 
Was there to make a mental examination; he says ske told him she was 
born in 1660 cr thereabouts; ke says she indicated an impaired 
memory in that she @id not know exactly the ysar of her birth, 


Dr, Hofiaan visited testatrix at the request of lawyer MeCaffrey, 
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no drove im to the home in an automobile. Dr. Kropacek wae not 
notified and was not present, 

Ars. Schroeder says that she saw Urs, Cejka in 15333, 1934 
and 1935, tut did not notice any difference in her condition; she 
paid her rent to her in 1935 and received receipts freu ner down 
to the month of June; a number of the receipts she says were 
signed by # cross only; she did not produce any of these receipts. 

Mre, Hajek says she saw urs, Cejka sign and that iirs. Cejka 
saw her cion her name; the joctor and lawyer were present when sne 
Bigned; Irene Durina was not there at that time but case later; she 


says the testatrix seemed to te ali rigit and of sound and disposing 
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mind and memory at the time she placed her mark on the ins 
On any possible tueory of law the issue here was of fact 
for the jury. An exaiination of tne avidence discloses to some 
extent the desire cf witnesses on boti sides to exaggerate. the 
jury saw the witnesses and the trial Judge saw ani neard them 
testify. 
The decree is affirmed, 


AFFILLED, 


MeSurely, P. J., and O'Connor, J,, concur, 
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IDA SLAVIK et al., 
SUPERIOR COURT 
Vs. 
COUNTY, 
CENTRAL TRUST COMPANY eY al. 


a i. 
& wy cy i i¢ aan \ 
On Appeal of ExWaA DICUS yd JD ithe O 1 3 


MR. JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT. 


The suit in the instant case was originally brought to 
construe an alleged will of Henry Scherer, deceased, in which 
the Central Trust company was named as executor, ‘The will was 
set aside by a decree of the Sayevion court of Cook county and 
the administration of the estate was transferred from the Probate 
to the Superior court, This appeal is by Emma Dicus, one of the 
heirs of Jlenry Scherer, deceased, from an order entered July 12, 
1938, denying her motion to expunge p2ragraphs 8 and 9 of an order 
entered March 31, 1937, 

The record discloses that on July 19, 1934, an order or 
decree was entered on the report of a master in chancery that the 
administrator within tvo dzys pay to Emma Dicus $9000 as a part of 
the distributive share of the estate. The aduinistrator prayed 
an appeal to this court (No. 38044) which was on motion dismiesed, 
Afterward, on August 31, 1934, another order was entered that the 
administrator pay to Emma Dicus $4000; there is some uncertainty 
whether this was in addition to the $9000 or in lieu of it, From 
that order the administrator prayed an apneal to this court 
(No. 37923) but the appeal was dismissed, Sometime later Ema 
Dicus and others, as conservatrices of an incompetent distributee, 
brought suit in the Municipal court against the aduwinistrator and 
his surety in which there was a verdict and judgment in defendant's 


favor, and Ewnia Dicus and others appealed to this court (No. 33597) 


where the judgment was afiixmmed and leave to appeal to the Supreme 
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court was denied by that court. Afterward ‘he aduinistrator,heving 
failed to comply with tne order of August 61, 1934, was removed from 
office and committed for contempt end 2 successor administrator was 
appointed, ‘The matter of settling the administrator'eé account was 
referred to a special cownissioner, end alter a hearing the court 

on Mareh 31, 1937, entered a decree which recited in considerable 
detail what had been done in the matter; that on July 19, 1934, the 
administrator was ordered to pay Hmua Dicus $9000; that enother 
order was entered August 51, 1934, directing the aduinistrator to 
pay Euma Dicus 94000 by way of distribution; that the administrator 
having failed to make the payments was comsitted to jail for contempt. 
The order or decree of March 31, 1937, then continues and linds: 

"as now appears from the subseguent proceedings *** Dicus (the 
administrator) did not on July 19, 1934, have in his possession 

es a part of the assets of * * * the estate" $9000 with which to 
make the payment and that ne did not have the $4000 with which to 
make the cther payment to Enma Dicus; that the administrator who 
succeeded Joon 5, Dicus, the originel administrator, presented 

hie report from whics it appears that Dicus, a8 administrator, 

had $2369.17 woich with certain other securities he turned over 

to his successor; thai the surety company on the bond of Dicus 
offered to psy to the successor administrator $2523.57, that the 
order was entered accordin.ly and that amount paid, the contempt 
proceeding wes set aside and vacated as to Dicus, the administrator, 
The court found he had paid over to his successor all tae money in 
his hands, end the attempt of Bums Dicus and otuers to litigate in 
other courte was enjoined, for ine reason thai the Superior court 
had full jurisdicticn. From this order or decree Emma Dicus and 
others prosecuted anpvealse, but they were not pertected and all 


were dismissed, 


January 7, 1938, Emma Dicus fil«d wnat she desi,mates a 
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"Motion" in whic. she seeks to have exnunged frou the order or cecree 
of March 21, 19237, paragraphs 8 and 9, which vacated the orders 
directing Dicus, the aduwinistrator, to pay the §9000 and the $4000, 
as above stated, and snjoined Emma Dicus and the other heirs from 
prosecuting in any other court any suit against the former cdminis- 
trator or his surety because the Superior court hed full jurisdic- 
tion. The only reason given by Euma Dicus in her motion of January 
7, 1938, is her allegation that the court was wholly without juris- 


diction in March, 1937, to set aside the orders entered in 1934 
potest 





— 

for the payments of $9000 and %40C0, and was without jurisdiction to 

enjoin the litication as above stated, We think there is no merit 

in either of these contentions, The Superior court in administering 
pdb Bide ee ee 


the estate tound that there was error in ordering Dicus, the ad- 
——__. _ ee — = een ~—— oo . . 





ministrator, to pay the $9000 end the “4000 as ordered in 1934, 


because he did not have the money. Obviously the Superior court 


had jurisdiction of the estate and could adjust the accounts to 


speak the truth. Long, Adm'x, v. Thompsor, 60 Ill., 27; Kinne v. 








Schumacher, 65 [11]. App., 342; Conant v. Elgin City Banking 





‘al 
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252 Ill. App., 156, There was no error in ordering the injunction 
ee a —_ prensa a 


because it is not disputed that Dicus, the administrator, and his 
surety, had properly accounted for all the money coming to Dicus's 
hands as administra‘or. 

Emma Dicus filed her notice of appeal from the order of 
Merch 31, 1937, which she permitted to be disuissed, She cannot 
afterward, in the absence of any fraud, accident or mistake, have 
the order or decree of March 3lst reversed in these circumstances, 
and especially since there is no attexpt to show that what wee done 
Was in any way irregular, It is essential that litigation be 


terminated, 


the order of the Superior court of Cook county appealed from 
is offirmed, 


ORDER AFFIRMED, 


KicSurely, P. J., and Matchett, J., coneur, 
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TON, LUT ; TE ‘CHL, in- SUCUIT COMRT 
divi dually oné as members of the Generel \ 
Bondholders Protective Committees fer Ponds 1O0K COUNTY. 


gold by American Bond & Mortgage Company 

and as Yoting Yrustees under the various 
Trusts established by the Committee; HOLL 
BOCs, ASNNETH Ve HOORE ard OFAuLSS 3. HOCK TLR 
Individually ané as officers and directors of 
the American Bond & Mortgage G Sompany » and 
AM MI LAN TeUST a: S LP 8 DEPOSIT oe Cut IPARY SIRE 


WATICHAL RANK OF CHICA SO, (designated Bt D 9 QO} 
*Prinei pal Defendants”), CONTINENTAL HANAG 
MENT CONPORATION, DAWNES-HORY & COMPANY: a 
eer poration) HOTEL ALBAZAR » ESC «5 LINC OLY 

‘OBEY COMPORATICN, JAGKEON PARK HOS PITAL 
COMPANY, a corporation; 20 BAST Cibar Sikast Inc. 
LOG] HOGSHONT BULLOITHS COM PORAT IONS 5040 
HASHINGTON CO PORATION: 323° BLYS Se AKMG BUT Loe 
ING CORSOAA TION; DOMPEALYL, APARTHUNTS, ING. and 
WUMKNOWN OWT nS", (designated ¢ ‘as "“Yominad 
defendants"), 
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Appellees. 


BR, JUSTICE O*COBKOR DiLIVERED THE OPINION OF THE GOURT, 
Plaintiffs, ae owners of 916,506 in face amount of bends 

ef eleven separate bond issues underwritten by defendsnt, the 
American Bond & Mortgage company (the aggregate Tacs siuount of 
nine of such issues being in excess of $5,174,000) filed their 
complaint in chancery claiming there was fraud on the part ef 
some of the defendants in the execution and sale of the bonds; 
that there was a "conspiracy or scheme” on the part of all of the 
defendants in and about the handling of the properties conveyed 
to secure the payment ef some of the bonds; seme of it in Tore- 
closure, and the reorganization of other of the prepertier; that 
plaintiffs bring the suit “in their own behalf and for the use and 


benefit of all other bondholders who are similarly situated”, The 
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prayer was that defendants, (a) be restrained from encumbering, 
transferring or assigning any of the properties; that s receiver 
be appointed to manage and operate the preperties; that defen- 
fants attorn te the receivers then in control; that the books 

and records be turned over to the receiver; (b) that the court 
decree the principal defendants disqualified, and thot they be 
removed and competent persons appointed; (¢) that the court deeree 
the principal defendants guilty of malfeasanee and misfeasance 
and liable te the bondhelders for the damages caused, and that a 
joint and several judgment be entered upon a proper accounting; 
(4) that the principal defendsnts be required to account; that the 
erestion of the committee “resulting in the reorganization eshenes 
was part of a fraudulent conspiracy"; (e) that the receiver be 
appointed and directed to notify all ceneficiurier te tile their 
Glaims “if they desire to avail themselves of the benevits thereof 
and to contribute to the expense”, snd (f) for such further relief 
as to equity may seem proper, 

Defendants iiled separate motions to dicminas the complaint 
for a number of specified reasons, ‘The motions were sustained, 
the complaint dismiezsed “fer want of equity at plaintiffs! costs” 
and they appeal. 

The substance of the complaint which we deem necessary 
to state ‘or the purpose of thie decision is that defen iant, 
American Bond © Kortgage Company was engaged in Yinaneing construc- 
tion loans for the purpose of making large commissions, placing 
insurance on the preperties and charging interest on undisbursed 
funds during the period of construction; that te seeure the funde 
"it devised a scheme to float first mortgage bond issues” and te sell 
them to the general public; that (efendants, Harold, Kenneth and 


Charles Moore were the principal officers and directors and in 
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active charce of the business; that for the purpose of having 
complete control of each bond issue so that in the event of default 
no individual bondholder could take action, the Bond Company or- 
ganized defendant, American Trust & Safe Deposit Coupany for the 
purpose of acting as trustee in the various bond issues in which 
exclusive right of action was vested; that ‘the Moores controlled 
this company and were its principal officers and directors; that to 
induce the public te buy the bonds, false information wae given 
as te the several properties to be conetructed, their income, etc.;5 
that plaintiffs purehased bonds issued and seld by the Mortgage & 
Trust Company on eleven buildings, (naming them) which were con- 
structed by the Hortgage and Trust Companies; that a prospectus 
issued on the Churchill Hotel stated the tond issue of 9930,000 
was secured ty a first mortcage on tne property which was valued 
st $1,967,500, with a gress annual income of $395,000; that the 
issue was guaranteed by the presiient oi the borrowing company, «nd 
that orovision vas made fer payments om the lean, but that the 
mortgage was not a first lien, «a large amount of taxes being unpaid; 
that a prespectus on the Albion Shore lictel stated the bond Lasue 
of $365,000 was secured by a first mortgage on property valued eat 
$615,000, with a net annual income of $57,694; the Aleazar Hotel 
prospectus stated that the tond issued was $400,000; that a similar 
prospectus was issued ae to the other eight buildings; that plaine 
tiffs, relying upon such information, bought bonds in ten iceues; 
that without knowledge to plaintifis, some of the buildings were not 
completed through lack of funds; the makers ef the bond issues 
deserted the property in the midst ef construction and mechanics’ 
liens were filed, foreclosure proceedings were instituted by the 
trustee, and the income of the compheted buildidge was used for the 
purpose of paying joreclosure expenses; that “in many instances the 


bends were sold te the plaintiffs and to the other investers during 
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the pendency of the ferecjosure proceedings without ever informing 
the investors that the bond issues were in default"; that the 
Mortgage Company and the Trust Company concesled the defaults from 
plaintiffs and other investore and advanced their own funds to pay 
principal and intereet without the kmowledge of the inves ora; took 
up the bends uncancelled and held them on a parity with other bonds; 
that “in many inetances” the Mortgage Company and Trust Company, in 
anticipation of defaults, would eall in bonds prior to maturity and 
exchange them for other »onds; that the bends se acquired were 
pledged as security “with various banks including defendant, First 
hational Bank of Chicage” and the liability to the banks in this 
connection was approximately $3,000,000 ior which the bonds were 
pledged and that this was done to conceal defaults from the invea- 
ters; that after the crash of September, 1929, the bords pledged to 
the banks were greatly depreciated and it appesred that the korte 
gage Company and the Trust Company couid not rewain in business; 
that to save them “delendants conepired te deprive plaintifie”® 

from their rights and remedies agsinet theMortgage and Trust Com- 
panies, and thereupon “defendants created an slieged vondholders' 
protective comsittee under o deposit agreement” dated October 24, 
1929, for the ostensible purpose of pretecting the investors but 
Yer the real purpose of protecting themselves; that the First 
ational Bank agreed to ‘inance the “project” and advanced $60,000 
te the committee to solicit the bondholders te deposit their Lends 
and lent the servicesof come of its ofjicials who were placed on the 
committee; that representatives of the Chieage Trust Company, 
another bank, and of the Central Kepublie Bank were alse Placed on 
the committee; that having accomplished their “scheme" they caused 
letters to be mailed by the kortgage Company to the investors 
stating the bonds could not be paid and submitting a plan of reorgam 
ization, etc.; that the committee placed advertisements in the 


newspapers suggesting the deposit ef bends with the committee; that 
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the First National Bank continued te advance funds to the committee 
in furtherance of the “seheme", 

The ¥ill then sets up the various plans for the reergani- 
zation of the preperties, ete,, and then particularizes (a) Albion 
Shore Hotel Plan was adopted March 30, 1936, bond isewe of $365,900 
all in default eince Haroh 2, 1929, » new corporation to be organized 
etc., the stock to be distributed to the bondholders aid others; 

(vb) The Aleazar Hotel Plan adopted July, 19355 but not accomplished 
until Octeber, 1956; that in connection with th.s building, the 
mortgage foreclosure fees were $14,500, The reorganization plan 
then follews: (ec) Churehill Hotel Flan adopted March, 1936. The 
complaint describes the plan ané states that the committee was to 
receive $32,250, besides foreclosure expenses and fees in excess of 
$15,000; (4) Harboe View Apartments, $687,500 outstanding bends. 
Then follows what was ione. (¢) Jackson Park Hospital, that a new 
corporation was created to acquire the property, ete.; (1) Linceln 
Rebey Building, the reorgenization of which was completed October, 
1937, that there were $827,400 outstanding bonds, with more than 
$499,000 unpaid interest, ete.; (g) 20 Kast Cedar Apartment plan 
adopted in 1933, new corporation fermed, outstanding bends 
$1,455,900, etc.; (nh) Rosemont Building Corporation reorganized in 
1931; (i) Washington Corporation reorganization plan in 1933, 
giving details; (j) Diversey Armabuilding Corporation plan completed 
in 1931; (k) Dommell Apartments, Ine,, reorganization plan in 1933. 

The complaint then alleges tnuat the total bend issue floated 
by the American bond & Kortgage Company consisted of 169 issues 
tetalling an investment of 100,000,000, and that the bendholdere 
committee is the general committee tor all these properties; that 
in most of the cases the reorganization was carried on witheut the 
appreval of court; that in a few cases the committee submitted these 
reorganization plans, some to the State and some to the Federal courts 


The complaint then continues and sets up in detail and at great Leng th 
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-6< 
what are alleged to be the facts disclosed on the hearing on the 
foreclosure and reorganization plans of the Churchill Hotel in a 
proceeding in the Circuit Court ef Cook County. Similar allegations 
fellew in reference to the Albion Shore iiotel as to what teok place 
in a proceeding invelving that hotel, in the Circuit Court of Cook 
County. Then follow somewhat similar sllegations cencerning the 
reorganization plan of the Barbor View apartments where a bond issue 
of $900,900 was floated by the American Bond & kortgage Company 
July, 1922, and a second vond issue of $200,000; that defaults were 
made in 1924, 1925 andi?26 in the payment of these bends; that 
there was a bond issue of $1,475,000 against the 20 Hast Cedar Street 
apartments in 1926. Further on, the complaint sets up the finding 
er opinion of the Judge of tne Circuit Court of Cook County in con- 
nection with the Courchill Hotel preceeding. Thies cevera several 
pages of the abstract. There are several paragraphs in the cone 
plaint where the allegations sare general, charging defendants with 
wrong-doing in that the banks protected their own interest te the 
detriment of plaintiffs and other bondholders, and a number of other 
charges of a similar character are made, 

We do not state further allegations ef the complaint but 
we think it sufficient to say that plaintiffs' suit is an atteupt 
te recover damages for fraud and deceit by way of a class suit in 
eleven separate bend issues. here were decrees entered in three 
proceedings involving the Churchill Hotel, Albion Hotel and Lin- 
coln Robey building. In another building, the Harbor View Apartments, 
@ proceeding was pending under 77) in the Federal Courts. It seeme 
clear that whatever claim plaintiffs had arising out of these four 
bend issues were adjudicated or could have been adjudicated in those 
four proceedings, and they are not in a pesition here te complain ae 
to those tour properties, 


Defendants make a number of contentions why tae decree 


should be affirmed, one of wiich ia that the complaint is multi- 
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-7- 
farious. We think tris contention must be sustained. First Nat, 
Bank of Lincgln vy. Starkey, 268 111, 22; Lyons v. $33 jo, Nigh. 
Bldge Corp, 277 Ili. App. 93; mbi v Washin t 3 
290 Ill. App. 53. 

In the Starkey case, the court said, (pp. 25-27); “To 
lay 4own any rule universally applicable as to multifariousness, 
er to say what constitutes multifariousnese as sn abstract preoposi- 
tion, is, under the authorities, utterly impossible. ({Gtorey's 
Bq. p. + 10th ed. - see. 530.) There is no settled and inflexible 
rule as te deciding whether « pleading is multifarious. The ques- 
tion is one which must be deteruwined largely by the circumstances 
ef each particular case. (14 Ency. of #1. & Pr. 196.) Under re- 
eent decisions it is frequently held that the objection of multi- 
ferioueness usually raises serely 2 question of convenience in cone 
ducting the suit, and colls for the decision of the court simpy 
upon the question whether, in ite discretion, the various causes 
set forth in the bill should be tried in a single suit or should 
be divided and tried in two or more suits, or whether a defendant 
whe is a necessary party im respect te come matters covered by the 
bill is so comnected with the other satters involved as to make 
him a proper party in respect te them, *** In spite, however, of 
the abeence of any general rule ag to what constitutes multifarious- 
ness, it is generally held that there are certain principles and 
tests by which that defect may be discovered in any particular 
case. by multifariousness, says a noted author, is meant impreperly 
Joining in one bill distinct and independent matters and thereby 
confounding them. *** But what is sore familiarly undereteod by 
the term 'multifariousness,' as applied to a bill, is where a 
party is able to say that he is brought as a @efendant upon a 
record with a large portion of which he has no cennection whatever, 


(1 Daniell's Ch. Pr, - 6th Am. ed. « *336.)" 
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In the Lyons case, (277 Lli, App. 93) suit was brought 
by a minority of btendholders against the trustee under s mortgage 
and also as depositary under a depovit agreement and againet the 
mortgagor and others for personal decreea for an injunction ag»inst 
the further prosecution of a pending foreclosure suit, ete. The 
bill was hela to be multifarious in that it sought to Liquidate 
several claims which were separate and distinet and joined distinet 
subject watter,ag inst several delendants, seme ef wieom had ne 
interest in one or more of the mattera involved. 

In the Gombi ease, WO 1]li, App. 83, suit *az brought 
by a number ef purchasers of washing aacidines Trem tie jelendant 
cempany olleging the maciines were seld by fraudulent sisrepresen- 
tation and that the sales contracts were obtained by fraud. One of 
the prayers of the complaint wua that Jefendant be enjoined from 
proeecuting actions at law on the contracts. The Appullate Court hel 
the complaint was multifarisus. The court there ssid, (p. 6%): 
"Counsel for appellees, however, (@ call our attention to section 
23 ef the Civil Practice Act, *** and insist that the only qmestion 
for determination is wicther, if theme appellees had brought separate 
actions, a common gueetion of law or ef fact veuld have erisene 
This section provides: ‘Subject to rulee, a1 persolie may Join in one 
action as plaintiffs, in whem any right te relief in respect ef or 
arising out of the same transaction or series of transactions is alle 
ged to exiat, whether jointly, severslly or in the alternative, where 
if such persons had brought separate actions any cosmen question of 
law or fect would arise.' In our opinion this provision simply 
extends equity practice as to joinder of parties and causes of action, 
te actione at law.” The court then points out that section 23 was 
taken from a section of the New York Practice Act and was construed 


by the Court of Appeale of New York. (233 N.Y. 466.) 


In the instant case, there are probably many hundreds of 
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= 
bendholders who purchased thelr bonds in the same manner as 
Plaintiffs purohased their bonds irom the Mortgage Company and 
under the same facts. Millions of dollars worth of such bends 

are involved in the suit, at leaet nine large properties are invel- 
ved, humerous issues would necessarily arise as to each bond iseue 
and the fact there was but one bendhelders’ agreement would net 
change the situation. Av ssid in the Starkey case, (263 i11. 

22) multifariousness raises » question of coriveritence in conducting 
a suit. One of the tests is the “impreperly joining in one vill 
distinct and independent matters and thereby centeunding tiem", 
Whether a complaint is multifarious, we think, aieuld in mest 

cases be left to the discretion of the chanceliior and only becomes 
4% question of iaw when ail reasonable winds would reach the cone 
Glusien that the maiters were co involved that they should not be 
tried in one suit. 


In the instant 2886 We taink k the compisint was BuLtifarious 


Pore sernmt 


and the court preperiy struck it. 
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The eraer or decree of the Circuit Court of Cook County 





appealed from ia affirsed. 


APVIRMED, 


MeSurely, *?. J., and Matenett, J,, eoncur, 
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HOME OWNERS' LOAN CORPORATION, 
@ Corporation oi re United 
States of America, Creat by 
Act ot Congress, 

Defendant in ¥rror, 
vs. f 


ahs 
RE 


SIGNE NIEL 





Lainte?l? in Error, 
Msn 


WR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT. 


The Home Owners! Loan Corporetion brought an action of 
forcible detainer against detendant to recover possession of an 
apartment in a building in Chicago, There was a hearing before 


the court without a jury and a finding that defendant was *cuilty 


of unlawfully withholding from plaintiff possession of the premises," 


—eeee ae Saiesd 


ding but ordered the writ of 


The court entered judement on the fin 


restitution stayed for sixty days. Defendant has sued out a writ 
of error to this court to reverse the judgment. 
We think it apvears that plaintiff obtained title to the 
epremises through a foreclosure proceeding and afterward brought 
this forcible detainer suit in the Municipal court. The contention 
of defendant seems to be that the real party in interest was the 
Government of the United States, not the {ome Owners' Loan Corpora- 
tion; thet the money lent and to secure the payment of which the 
morteage on the property was given, beloneéd to the United States 
Government, and therefore the right of action was not in plaintiff, 
Plaintiff has assismed cross-eerrors, contending the court 


was not warranted in ordering the writ of restitution stayed for 
sixty days, end further argues that a writ of error will not lie 


in a forcible detainer case, We know oi no authority that would 
Warrant the court in staying the writ of restitution for sixty days, 
but since we have reached the conclusion that a writ of error will 


not lie and the proceedings must therefore be disuissed, we do not 
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discuss further the contentions of the respective parties, 
In Wentworth v,. Sankstone, 233 Ill. App., 48, it was held 


a writ of error would not lie to review a juduuent entered in a 
ie amma eniemmonecrmcntnidi —— rie 7 cae — : 


forcible detainer case, That holding was approved in 
oO ne Re 


Chicazo v. Chicago Steamship Lines, Inc., 328 I11., 309. 


The writ of error is diswissed, 


City of 


one ee 





WRIT DISuISSED, 


MeSurely, ~. J., and Matchett, J., concur, 
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WILLIAM BURKE HARMON, RUSSELL 


) rr 
TYSON, ARTHUR LYMAN and BENNETT  ) i 
MILNOR, Trustees, . \ 
App ellees, ) 5 
f ) BAL FROM C oug? COURT 

vs. f ) Fete gad 

7 single despise QF COOK UNTY. 

MICHELE VINCI, ee 0, ien..  ff ( 

pp eliant, a é 3 


i. i a 
- ps G Q H A 6 1 4" 


WR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


October 9, 1936, plaintiffs filed their compiaint in 
chancery to restrain defendant from resodeling a building and 
praying that he be required to remove it from the premises, 
After the issues were made up the cause was referred to a master 
in chancery who took the evidence, made his report, recommended 


that a decree = entered in eeconese’ witi the prayer of the bill 


and that sétecasat be required to renove the building from the 





premises withic six months unless within tiat period he remodeled 
the building in accordance with plans approved by plaintiffs. A 
decree was accordingly entered and defendant appeals, 

Plaintiffs have filed no brief in this court, 

The record discloses that plaintiffs, the owners of about 
100 acres of farm land located in the southerly part of Chicago 
between 127th street and approximately 129th street and east of 
Halsted street, subdivided the property and in November, 1927, 
sold 12 of the lots to defendant for $11,250 - a down payment of 
$1125 and the balance in monthly installments of $150 each, In 
January, 1928, defendant on paying $9000 cash was given a discount 
from the purchase price so that the lots cost him a total of 
$10,125, and February 3, 1928, he was given deeds to the 12 lots 


which contained building restrictions that prior to January l, 


1940, defendant would not erect or permit to be erected on the 
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lots any building except a dwelling. Ii the house was for one 
family it was to cost not less than $7500 and must not have a flat 
roof; if the dwelling house was constructed for two familicse it 
was to cost not less than $12,000 and be not less than two stories 
in height, to be built of brick or stone and might have a flat 
roof; that all buildings were to have foundations of brick, stone, 
conerete or cement blocks; that the premises should not be used 
for carrying on any trade or ousiness, and the plaintiff trustees 
reserved the richt to modify the restrictive covenants, 

Some time thereafter the parties entered into an undated 
agreement which puroorts to be a bili of sale oi an old house 
located on the subdivided property about three or four blocks west 
@f the lots purchased by defendant. The old house was given to de- 
ferdant and by the terms ol the agreement he was authorized to 
remove it to one of his lots at his own expense, ‘fhe agreement 
further provided that no alterations or changes should be made in 
the old building before plans and specifications were submitted to 
and approved by plsintifis; and further, detendant agreed to start 
work on such alterations or changes within 30 days after the sewer 
and water mains had been installed by plaintiifs in Eggleston 
avenue, the street on which defendant's 12 lots faced, There was 
a further provision that il the remodeling of the building had 
not been started within the 30 day period after the sewer and water 
mains were installed, it was agreed “that the old building will be 
considered an unsightly structure and a detriment to the surround- 
ing property," and Vinci agreed to remove it at his own cost; tuat 
if it were not removed within 60 days trom the time required by the 
Realty Trust,the owner of the property, the Realty Trust might de- 
molish it at defendant's expense. The cost of all permits were to 


be borne by defendant. 


The contract, wiich appears to be typewritten, contains a 
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paragraph which was stricken by drawing lines through each of tie 
typewritten lines; that paragraph is as follows: "SECOND: Inasmuch 
as the purpose of moving said building to lots 1 to 5 in bliock 9 is 
to use it as the skeleton or frame work only Yor a brick building 
to be used Tor residential purposes, the said purcnaser agrees to 
submit nlans and specifications of the remodeled building lor 
written avoroval as required by the restrictions on his property 
before July 1, 1928," There is a dispute as to whether this para- 
graph was stricken before or after it was signed by defendant, but 
we think tiis question is not of controlling importance, The undis- 
puted evidence is that Vinci moved the old house or barn and placed 
it on one of his lots in the winter of 1927-25, The expense of 
moving was $1500 which he paid. In Mareh, 1928, Vinci installed 
windows in five rooms of the building, caused partitions and 
floors to be installed at an expense of $915, In August, 1950, 

he connected the premises with sewers and water, constructed a 
bathroom and a caten basin at an expense of $350; in April, 1932, 
"Roof boarding repaired and entirely reroofed, doors fixed. Cost 
$375." In May, 1933, foundations were built, excavations, con- 
crete basement floor, concrete in garage portion, chimney basement 
to roof, at a cost of $2009; iin August, 1935, ne installed an elec- 
tric light plant in the building at a cost of $650; in April, 1936, 
he divided the rooms, making a dining room, a bedroom and a bath, 
for which he paid $225 - a total cost to him of $6024, 

The undisputed evidence also tends to show that throughout 
the period of time defendant was moving and repairing the building 
plaintiffs had a representative who was on the ground practically 
every day. As stated, the property was vacant farm property and 
there were very few buildings constructed on the lots and no build- 


ing of any consequence wags taxing place during the depression, so 


that the building program was practically at a standstill In 
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eadaditton to the moneys paid by Vinci 2s above stated he also paid 
plaintiff trustees $35 a lot, or $420, as his proportionate share 
for the care of parkways, vlanting trees, etc. 

The sewer and water mains mentioned in the agreezient or 
bill of sale were installed by plsaintii?s by September, 1930, and 
on the 26th of that month they wrote defendant advising him of 
this and stating they thought he should proceed with the remodeling 
of his buil‘ting in accordance with she agreenient without further 
delay. From that time on the matter was taken up between the 
parties and their respective counsel; letters passed between them 
and conversations were had with a view cf reaching an egreement; 
apparently nothing came of them and the work olf remodeling was 
from time to time carried on py defendant, 

A number of points sre made by def mdant as to the exclusion 
of evidence, - that plaintiffs refused to approve proper plans for 
remodeling the building, that olaintifis are guilty of laches and 
that it would be highly inequitable to require defendant to remove 
the builing or to remodel it as plaintiiis suggest at large addi- 
tional cost when the building restrictions, by tieir own terns, 
will expire witiin less than a year - January 1, 1940, We think 
this contention must be sustained, Defendant started to move the 
building in the winter of 1927-28 and for a number of yeare there- 
after was remodeling it at great expense, While objections were 
from time to time made, vlaintiffs did not tile their complaint 
until October, 1936, nearly eight years after the property was 
sold, builjiing moved and extensive remodeling done. This delay, 
we tuink, constitutes leches, Brandenburg v,Country Club Bldg. 
Corp., 352 I1l1., 136; DeGama v. D'Aquila, 101 Atl. (N.J.Ch.)1028, 

In the brandenburg case a bill was filed for a mandatory 

injumetion to compel the rewoval of a building or Yor the reiodeling 


of it. The court there in considering the reuedy which was sought 
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said: "The remedy is subject to the defense of laches - the neglect 
of the person who knows his right to have been wrongfully invaded 

to take action with reasonable promptness to protect nis right anda 
stop the invasion, Any considerable delay not satisfactorily ex- 
cused will bar his right to relief, particularly where he seeks by 
a mandatory injunction to cowpel the reioval oi a valuable struce- 
ture, ‘The right to snioree 4 restrictive agreement way be lost 


by laches or acquiescence, especially when this results i: the 





making of expenditures by deiendant. *** ‘hat tne agreeuent has 

but a limited time to run has, in connection with other circum- 
stances, been regarded as « consideration adverse to its enlorce- 
ment.'" The court tien quoted wita approval trom tne DeGama case 
decided by the New Jersey court, In that case a person knowing 

that a building restriction was being violated by the construction 
of a garege by a neighbor, made no objection until the construction 
Was near completion, and aiterward waited for over a year before 
Tiling a biil for a mandatory injunction, Our Supreme court quoted 
with seueovel. The Brandenourg case the following from the New Jersey 
court: "It was the compleinant's duty, if she intended to insist 
upon an enforcement of the restrictions, to have acted promptly 
after sue learned of their actual violation by defendant in April 
and before he had expended any considerable sum of money on the 
building, * * * It is one of the rules oi a court of equity quite 
strictly enforced on a bill for a mandatory injunction to protect 
restrictive building covenants, that the application must be 
promptly made, Compiainant's delay, under the circumstances, in 
taking leval proceedings to protect her rights constitutes such 
laches that I deem it inequitable to grant fee frekind she now seeks," 
And out Supreme court continuing quotes from the New Jersey case 

the following: "snd generaily, whenever plaintitli stands idly by 
and permits the erection complained of to be made and expenseg 


to be incurred therein without objecting, his applicathon tor 
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the aid of a court of equity comes too late and will mot be enter- 
tained, " 

We are further of opinion that under the rule which is 
referred to as "Balance of Convenience” the mandatory injusction 
issued in the instant case ought not to stand. ill v. Kimbsli, 
269 ITii., 398. The court in that case said: "In cases where 
mandatory injunctions are asked for, ‘it is tne duty of the court 
to consider the inconvenience and danase that will result to the 
defendant as well as tne venefit to accrue to the complainant by 
granting ef the writ, and where the defendant's danazes and ine 
juries will be greater by grauting the writ than will be the come 
Pleinant's benefit by granting the writ, or greater than wili be 
complainant's damages by the refusal of it, the court will, in tae 
exercise of 2 sound diseretion, refuse the writ.'* * * lt is not 
every case of a permanent obstruction to the use of an easement that 
entitles the agzrieved party to a restoration of the former situa 
tion, Each case depends on its own circumsiances, The courts, in 
the exercise of a sound discretion, must determine in such instances 
whether a vandatory injunction shall issue," 

The let in question on which tae building was placed by 
defendant is located cwcar railroad tracks and seems not to be as 
desirable as the property furtier west wiere in 1937 there appears 
to have been under construction 35 residences by virtue of tne 
Federal Housing law, 

For the reasons stated the decree of the Circuit court of 


Cook county is reversed and the cause remanded with directions to 
dismiss the suit. a oe ee 


ees 
REVERSED AMD REMANDED WITH DIRECTIONS, 


MeSurely, P. J., and Matchett, J.,, concur, 


—Se 


ra ‘ 


2 
” todas ed som Iftw bas etel ood edmiog YFtsve “to dands até bhe out 
" pected 

@i dofaw a tue edt tebas Jedd wolnigo to teniqut sts eW*:- 
. seitoaviai yrotehboasn edd "sonsluevaad To some lef" ga’ ot boris tse 
ifadmid wy Li5H baste of fon ttguo eeso Fnatenk edd at beseat 
otedy aseso al® :biss sass feds mt tisoo ent “~8Qe° Slt Teas 
itgoo and to vsub ond ef FEt | eot boxed ote anoltsautat yvrotebasm 
edt of tineox iLiw tedd susmeb bose sone inevaoonl sad rebienoo es 
ud dasatetgmon edt of sutooa of Fitened off} as Frew ee’ Fomine top 
wk bas esyeueb. e'Sisbastsh eid Stedw bue thew oxi ty gatioers 
pa eds ed I Lew asad tisw oat getisvary YS tetaots ed Iltw ebitret 
| ed “fLiw aes Geteets To ,titw oft anidhers vd Ff toned ae Fnente Le 
end at _LLiw guvoo ef3 ok ‘to ieewtes 507 Yd eegemeh e' tienis femes 


gon al $i * & *' Sixw ont eebtow .melvenoets bavoa e te sbiorexe 





teat TAOIDeES die to eas sca ot fo toe naarre'g & to 9ek0 yIsve 
mais gomtot edd ‘to motdavetaay 8 oi yvidtad bevelrgge | osit NUE PATHS 


oi jativen si ,asonsiamiotio awd sei do aboeged paw ioe ‘.moid 


eeorédent deva al snintessh dena ,toivervests bawoa @ To saiotexe ‘edt 


" oseei tladé acrteavtn? crodabien « eiltedw 
yd bevsig aaw guibiind odd dokiw ao noivesup ak dol eat 
ag od os ton B08 96 bas gtosts Beovliet teen pstesol af Fashne'teb 
eis9 age sted veer ok etadw daew redday't qsreqota oft as eldertaed 
eit to auduty As esous ine7 && aoivoutéenos tebay aged overt” ‘ot 
bella swel gtkeuoH Lstobel 
to gues diuorld os ‘to soreeb ont botesa enoanen ent Tot” 


ot anoivgotth & sigkw Aabsenor eaves oct bie heetevet al ytnues ‘food 
ee ea eee | iiss ost le a 


BdoL20 Out aeIW camuatn CA cuagtevex 
| _ vtonID <r .Ftsdotalt os Pa ee ‘fone 


se 








40468 





TARBORN-LAKE GARAGS , dt Oy 
Apvoeliant, 


v8. 


OF ourdaoc 
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LR. JUSTICE O'CONNOR DELIVSRED YHEH OPINION OF THE COURT, 


} 
| APPEAL PRO KUNICIPAL GOURT 
\, a > 
SOL D, GOLBY, ) 
) 





Plaintiff brought an action against defendant to reccver 
$56.13 claimed to be balance due on a chattel mortgage made by 
defendant. Defendant denied liability and filed a counterclaim 
tor $1000 for the uniewful detention by plaintiif of defendent's 
autowobile. ihere was a trial before the court without a jury, 

a finding against plaintiff on its claim, Yinding for defendant on 
his counterclaim for $250; judguent was entered on the iindings and 
plaintil!l appeals, Defendant has filed no brief in tnis court. 

The record discloses that plaintiil was the owner: of e 
chattel mortgage given on delendant's automobile to secure his in- 
debtednesse,. Piaintiff foreclosed the chattel wortgage and a balanse 
of $56.13 over the proceeds of the sale was claimed to be due, 
Defendant teetified that the automobile belonged to him; that the 
license for it was issued to his wife under rer maiden name; that 
he was a private detective; that his place of business wae at 119 
North Clark street and was known as the "Illinois State Detective 
Agency." The evidence further shows that defendant kept his car in 
plaintitf's garage, the account charged to the Detective agency, 
and that at the time in question there was due plaintiff for garage 
service and repairs a balance of $265, 

The evidence is furtier to the effect that payments under 
the chattel mortgage were due monthly and that a payment of $23,31 
fell due March 28, 1938, Golby testified that he saw a representa- 


tive of plaintiff on that date and, "I told him that there was 4 
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due date on the note, that I wanted to pay it. I also wanted to 
pay $25 on account provided he released the car, on account of the 
Illinois State Detective Agency. He said he would take the money 
provided I would give nim the chattel mortgage on the car and pere 
sonally absolving the indebtedness oi the corporation. ‘That would 
be about four hundred and some odd doilars"; that he refused to do 
as plaintiff's representative requested and that plaintiif refused 
to let defendant have the car unless he paid up. 

Toe court found deiendans had tendered toe proper amount 
due under the cnuattel mortgage on arch 28 but that the tender was 
refused, 

Plaintlif's representative testified there was no tender 
made and consequently no refusal, We think the lVinding is contrary 
to the manitest weight oi the evidence, and moreover, we think the 
tender was not such as the law requires. There was no actual tender 
of money or check, Under the circumstances this was insuiiicient, 
Moreover, according to delendsant's own testimony the tender was 
conditionally made; he testified he agreed to pay provided plaintiif 
would release the car, whici: it refused to do. We see no reason why 
the car should have been released at that time since there was due 
Plaintiff $265 for garage service, including some repairs. 

Plaintiff furtuer contends taat in any view ot the case 
there was no evidence to warrant the court in tixing the value of 
the automobile, whic. the court apparently did at $450, allowing 
defendant credit tor $200 which it received at the toreclosure sale. 
We think the contention must be sustained, The only evidence as to 
ge RT OCR EC Rrtergee eae oa 
the value of the car was that given by defendant, who testified on 
the trial, held June 28, 1935, that he bought the car in ovember, 
1935, and paid $347 for it; tnat he had driven it about 48,000 
miles; that it was a 1936 model, On this evidence tie court tixed 


the value of the car at $450. This was not warranted by the evidence, 


The judgement of the Municipal court of Chi 
eg I iicago is reversed and 
Judgment is entered in thig court in favor of plaintiff for the amount 
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of its claim, $56.13, 
ON = -_ * 
JUDGMENT REVERSED AND JUDGLENT 
ENTERED IN THIS COURT, 


MeSurely, P. J., and Matchett, J., coneur. 
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HIBBARD, SPENCER, BARTLET 
COVPANY, a Corporation, 


CIRCUIT COURT 


LR. JUSTICE O'CONNOR DELIVERED (HE OPINION OF THE COURT. 


In a condemnation proceeding brought by the City of Chicago 
for the purpose of widening end improving certain streets in Chicag 
there was a verdict sand juccment in plaintiif's favor, tixing the 
amount of just compensation to be paid ior its property taken at 
$3,900,000. Judgment was entered for this smount on August 7, 1924, 
Septexber 30, 1925, tne City paid the judement but no interest 
althougn interest was demanded, 

In the instant case plaintiff claims $207,454.13, being 5% 
on the judgment from August 7, 1924, to September 3U, 1925, and 
also claims interest on the $207,458.16 from the latter date until 
judgment is entered in the instant case, these facta were alieged 
in plaintiff's amended compiaint, Defendant, the City of Cnicago, 
moved to disuiss the suit tor the reason that the amended complaint 
en tts Yace showed that plaintiif's dred was barred by the 5 year 
Statute ot Linitations. The motion was sustained, the suit dis- 


ee 


missed and plaintiif prosecuted an appeal to the Supreme court of 
this State. The Supreme peux’ found that the case "was wrongfully 
appealed to this court as this court is without jurisdiction,* 
and transferred the case to this court, 

A number of points are made by counsel for plaintiff, the 
purpose of wnich is to have the Supreme court reconsider its holding 


in the case of Blakeslee's Warehouses v. City of Chicago, 369 Ill. 


480, In that case, where the claim made was similar to the claim 
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of plaintiff in the instant case, it was held that the action was 
barred under the provisions of Sec, 15 of our Limitation Act, within 
tive years, 

In the Blakeslee case after a judgment entered in a condemna- 
tion proceeding was paid by the City, the owner oi property con- 
demned, more than 5 years after the payment oi the jud:ment brought 
guduxex suit against the City for interest on the full amount of 
the judgment from the date it was entered to the date when payment 
was made, and for interest on such unpaid interest after the date of 
the payment ot judgment, The court held this claim was barred 5 
years after the judgment was paid, and said (p. 432): “The record 
conclusively shows the claim is for interest, end being for interest, 
only, she couid in no event recover interest on interest. The 
trial court and the Aonpellate court correctly so held, If she is 
entitled to recover interest at ali, it is only upon $54,554 from 
the date the judgment was entered to the date it was paid, Blaine 
v, City of Chicago, 366 I1l., 341." The court there further said 
(p. 485): "Section 15 of the Statute of Limitations provides that 
actions on unwritten contracts, awardsot arbitratore, or to recover 
damages for injury to property, or to recover possession of or 
damages for the detention or conversion of personal property ‘and 
all civil acticns not otherwise provided for, shall be commenced 
within five years next after the cause of setion acerued,'" And it 
was held that the action was barred by the 5 years and the judgment 
of the Appellete court (292 111, App., 288) was affirmed, Cbvi- 
ously the holding of the Supreme court is birding on this court. 
Feldman v. City of Chicago, 276 Ill. App., 142. 

The jucgment of the Circuit court of Cook county is 


alttirmed, 
JUDGAENT AFFIRMED, 


MeSurely, P. J., and Katchett, J., concur, 
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JANES W. BREEN, 
Appellant, 


vs. 


CITY OF CHICAGO 


Sew Sw ES 





LR, PRESIDING JUSTICE MeSURELY 
DELIVERED TYS OPINION OF THE COURT, 


Plaintitf filed a petition againet the City of Chicago, the 
chief Justice and 15 of the associate Justices of the Municipal 
court of Chicago asking for an attorney's lien; he claims that 
something over $9000 is due him from these Judges for his services 
in obtaining from the Supreme court a writ of mnandanus ordering 
the City of Chicago to pay the Judges pcrtions of their statutory 
galaries which had been withheld on account of the City's financial 
condition during the depression years of 193°, 1933 and 1934, Notice 
of claim of lien was given the City, wsieh filed an answer alleging, 
amone other things, that plaintiff cannot meintain an action azainst 
the City of Chicago to enforse an attorney's lien, claiming the City 
was not subject to the provisions 9 


\ 


Til. Rey, Stats., 1937, chap. 13, par. 14, sec. 1, 


the Attorney's Lien statute, 


The amensed petition asserted that at a meeting of the Luni- 
cipal court Judges held June 30, 1933, they unsnimously agreed to 
Join with Judge Lyle in court proceedings to collect back salaries; 
that plaintiif should be their attorney an? that they would contribute 
to his fees and expenses, Defendants filed arswers deiying any cone 
trect, express or implied, or any knowledge that he represented them, 
and also denying that the sum claimed was reasonable, 

Trial was had before the court without a jury, which held 
Plaintiff had not proved the alleged employment, and a decree was 
entered finding the issues with the defendants, thet vlaintiir did 


not have any lien against any moneys due to defendants in the hands 
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at plaintiif's costs. Fron eke sonar he anneals. 

in its decision the trial court held, in substance, that 
plaintii!t relies upon an implied contract of employrient; that the 
evidence to support this is vagrant conversations ol plaintiff with 


the 
various oi/deiendants in which there was no direct reference to the 


extent of plaintiff's auploymwent or the deltendants' lisbility for 
fees; that the evidence consists of atYirsuance by plaintiff ana 
denials by tne defendant Judges, and theretore the court could not 
say that vlaintil? had proved uis case by th. preponderance of the 
evidence, Moreover, that whore tuere are two or wore parties, 
Plaintii? or detendan., to a law suit but not ail of the parties 
have euployed an aitormey, the remaining purvies canrot be hela 
liable ‘or any pert of such atticuney's services merely beczuse they 
knew such services were being. rendered, atid that they would benerit 
by the success o1 the proceedings 

In the years 16932, 1935 and 1934, during the depression, the 
City of Chicago was having difficulty in collecting taxes and found 
it impossible to pay ali city eupioyees their regular salaries; it 
made reductions in its appyropriatious for tuese, including the 
salaries of the hunicipal Couii Judges; there was a deliciency in 
the aopropriation for these salaries of 443 days pay tor 1932, 78 
days pay jor 1935, and 52 days pay for 1934, 

Lost of the Judges acquiesced in the tirsi celiciency, 
understanding that 1t was teuporary, bul wie in June, 1953, the 
appropriation ordinunce provided .or a 73 day deduction some of the 

of 
Judges deuurred to this, Lt was tne consenses of opinion/the Judges 
that the City nad no rignut to comvei any deduction in their Statutory 
Salaries and that the acceptaice oi reduction was upon the under- 


standing that when the City was in good iinancial condition they 


could collect the amounts temporarily withheld, In The People v. 
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City of Chicagg, 351 I1l., 396, opinion filed in February, 1933, 
it was held in effect that statutory salaries could not be reduced 
durine the term of office, 

While the Judges, generally, were willing to cooperate with 
the City, Judze Lyle refused to authorize the City to make any de- 
ductions from his salury. A meeting of the Judg°s was eld about 
June 30, 1933, at which the matter of the deductions from the 
Salaries was ciscussed, 

Plaintiff testified that in June, 1933, he had been retained 
by Judge Lyle to institute suit tor him; that afterward Lyle 
brought plaintiff into a conference with Chie? Justice Sonsteby 

regarding the situation; that on June 30, 1933, plaintiff attended 
at gonsteby's office, who went into an adjoining room and upon his 
return said to plaintiff that a meeting had just been held, ate 
tended vy 24 of the Judges, and tuey were all willing to join in 
Lyle's action; that as plaintilf was leaving Sonsteby's office 
Judges Padden, Schiller and Rooney said to plaintiff! they were 
glad he had been pnieked to handle the case. 

Plaintiff ‘irs! tiled a suit in the Superior court seeking 
to enjoin the City from withholding payment of salaries; the suit 
was filed in the nane of Judge Lyle alone; subsecuently it was 
amended, making the otuer Judges co-plaintisfs, with the names of 
tae Judges attached, sisued by Lyle, purporting to be tneir agent. 
This bill also purported to be filed on beliali of other oivicials 
of the Cit , including the mayor, the city comptroller, the city 
treasurer, the city clerk, the heads of all the city departwents 
and all members oi the city council, and the prayer for relief was 
the same for all of them. iio evidence was introduced upon the 
trial of the instant case that plaintiff had any arrangement for 
fees with these other city offic’als, slthough te claimed to have 


Sought relief in their behalf’, 
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Defeudcuts persuasively suggest that this proceeding indie 
cates t at plaintifl was retained by Judge Lyle alone, 

The record is full of ewidence concerning alleged state- 
ments by various Judges indicating that they had an understanding 
with plainti:f that he should represeni them. Judge Lyle testified 
that he talked with Judges Schiller and iecUarthy and schelfler and 
that each of them said, in substance, that plaintiif would be taken 
care of. ach olf these Judges denied these conversations, 

Plaintiif argues that the testisony of Judges Graber, tielander 
and Lrickxson supports his cmployment, Judge Graver was coniused in 
his testimony that plaintiif was in tue Judges' meeting on June 30, 
1935; this is not in accord wits that of any other witness, including 
plauintiif, Judge Helanier testiiied tat Judge Lyle said at this 
meeting he was going to employ plaintiii to represent iim to get his 
pay and said, "If you fellows don't wo along with me I am going te 
start my proceedings mysell," Judge Erickson also testified that 
at the meeting in June Lyle siiowed determination to file a suit. 

It would wake this opinion much too long to itemize the testimony of 
the defending Judges contradicting all stateme:ts purporting to have 
been made ty plaintiil or Judge Lyle, authorizing plaintiff to rep- 
recent them in any legal proceedings. Ciel Justice sonsteby at 
cons-derable length testified and deuied categorically the testinony 
of plaintiil and of Judge Lyle touching any euploynent of plaintiff 
in the matter, 

The trial court was evidently impressed by the fact that the 
evidence was confiicting and was reluctant to find specifically as 
to which witness was testifying trutofuily and wiich testified other- 
wise. The court took refuge in tne rule tuat the plaintiff igs bound 
to prove ais case by the preponderance of the evidence, and held 


plaintiff had failed in this respect. 


In this court we frequently invoke the well known rule that 
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the trial court, who sees and hears the witnesses, is much better 
able to determine the credibility oi the witnesses tnan is a court 
of review. It is axiomatic that the opportunity of the triai court 
to pass upon the questions of credibility is much greater than that 
of a court of review. The People v, Overbey, 362 111., 488, 491-92, 
where it was said that where the evidence is contlicting, the court 
of review will not substitute its judzment for that of the trial 
court. See also Page v, Keeves, 362 111., 64, 72, end Schrader v. 
Schrader, 293 I11., 469, 475. In Hall v. Pittenger, 365 Ill., 135, 
136, it was said that the findings of the trial court would not be 
disturbed “unlese manifestly and palpably wrong," 

The mandatory injunction pretesiing prought in the Superior 
court was taken to the Supreme court (Lyle v. City of Chicago, 357 
I1l1l., 41) where it was pointed out that the proper practice in euch 
& case Was by mandasus, anc that the complainants had misapprehended 
their remedy; subsequently an original petition for mandamus was 
Tiled in the Supreme court seeking to compel the autuorities oi the 
City of Chicago to appropriate and pay the amounts withheld from the 
Municipal court Judges; the proceedings ran in the name of The People 
ex rel. John hi. Lyle, and a number oi other relatore. (360 Tll., 25). 
It was there held that it was the duty of the City authorities to 
make the necessary appropriations tor the full amount of the salaries 
of the relators, Shortly thereaiter the instant petition to enforce 
an attorney's lien was filed aod served upon the City. 

Exarination of the record leads to no clear conclusion that 
we cannot hold the findings of the trial court adversely to plaintiff 
with respect to any express contract of employment of pleintiffr by 
the Judges were manifestly and palpably wrong, 

Plaintilf argues that the defending Judges had knowledge of 
the pendency of the litigation, made no objection to it, and accepted 
the benefits derived, We think there can be no doubt that the Judges 


knew of the mandamus suit brought in the Supreme court and accuiesced 
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in this, but it does not follow that they are bound by any implied 
contract to pay tor the services of plaintiff, They knsw the result 
would have been the same if the proceedings were continued in the 
name of Judge Lyle alone, In many cases in tiis State the claim of 
an implied lisbility has been denied, In Chicago, St. ©, & i,n,Co, 
vy, Larned, 26 T1l., 913, an attorney had been expressly evployed by 
one of several parties interested in certain land to represent him 
in litication; he brought suit ror attorney's fees against one of 
the other parties who had known of the Litigation, was a party to 
it ome hed received the benefit of the services; tue court held he 
could not recover, saying that while tue defendant's conduct "may 
have been unsenerous” there was no Lenni liability on his part. 
The court also said, “it would be a most dangerous precedent to 
hold that because the defendant had sat silently by and let counsel 
employed by another argue a cause which ii won wouid secure his in- 
terest, toerefore he agreed to pay tae counsel in proportion to the 
benefit thus received." In Walker v, Brown, 28 I11., 378, 386, 
under somewhat similar circiumstances, where plaintilf sougut to re- 
cover on a quantum meruit, it was heid that there was no inmplieé 
contract on the part of the defendant to pay for the services, "not- 
withstanding the work was beneficial to him, and he stood by without 
objecting to its being done on his premises.“ Jones v, Spencer, 79 
Il], Aov., 349, 353; Grossberg v, Knight, 266 Ill. App., 133; Rorth- 
western M. & ), Academy v. Wadleigh, 267 Ill. App., 1, 3. Cases 
from other jurisdictions are to the same effect. 

Plaintiff quotes st some length from ifbornton on Attorneys 


at Law, sec, 513, but this author cites, under section 519, the 





Larned case, supra, saying that “It ie eousily well settled, however, 
thet one person cannot make another his debtor without bis consent, 


either exprese or implied; and, therefore, the mere jact that prores- 


Sional services inure to the benefit of one whe did not contract tor 














boitqat you yd bavod exe yosdd tad? wortot tou evob ti dud jebdt nb 
dlusor sid wood ved? ,'tthdaielg to eestvane aad tet yeq od soatd seo 

gif al Bownidace stow egaihoesoty oat th omen and wood svat biyow 
ee 


‘te mialo ad? etat& ekit at peeeo yasm oi oto Le a fyd ophut te ‘mas a 


(G2 Kell BO te .ogsoist af \etvep need ear witidert be Lae na 








yd boyodquse yleeetaxs aned best yernotts ne ,@£o Att Be, G 
1 : a 

aid juseetyet of basi aietxes af betestetak acitreq leveves: ‘to. oa = 
to end denieas deet e'ysavodts tet dive tagwotd od thobtegi¢ht ak = 


of (tag 6 eae ,mdkteghtiL ocd ‘to awenl bad exh? asleteg ts: to 3. 


qea" tousbuco Ainabis ted sit Slicw tad gates reves ton nines: 
witeq Bid we UFELIdaEL feast on wan etons Nauoreas sci nood eved 


- ot FaOReeOry abotegsed- geen a ed Biwew'92" py kee oats too ‘edt 7 
tb 


fll ‘ : 
ed bied denon ont re6eivtes oct te ditened oar hevtsoss be: bas tt > 





feaaues fel baa yd wise tte fee bad sowhes'tab saz ssuaned dae 














(ase ,606 | itr Be aword sv xedseW al W povie + ails ins 


“~ot oF Segoe tiitzoiesc ouster teonstamotto “qe Chale tacirassos pheyaes 





be itani: om agw execs decd bios sam ‘$L ,dtitem imu on” 
peat ,eosivree sit tot yaq of siebae'leh ocd ‘to ‘Seq. aait coe sites 
tuadbiw yd Boote of bas ahd of igtsl ‘toned sew drow one Sessa sda be 
at ett M2 .¥ aasou 
nddzo :884 ,.agA iff aac, ate tes 
weand .8 ,f \.dGA WELT Tee “Gide the’ pie rho baok “ ¥ SPEED 
alae einai ens of oth Shion puree cece | 






them, or consent to their rendition in his behalf, or lead counsel 
to believe by any word or act that he would pay ior thoua, will not 
create a liability on his part for the attorney's compensation," 
Other quotations from the same autor are to tne same eilect,. 
Cases cited by plaintil? merely uold tnat a contract to @aploy an 
attorney need not be express, but sometimes may be lnolied, which 
doubtless is true, 

Deferdants make a turtner point, which we old is conelue 
sive against plaintiff, It should be rewenbered that plaintiff's 
petition is based upon services in procuring the issuance of the 
writ of meandanus by the Supreme court (360 [ll, 25.) Defendanis 
say the record shows that plaintiif has already received for tuese 
services trom Judges not defendsits here an amount largely in ex- 
ecessot the iair and reasonable value of tne services periormed, 

The record shows that the writ of mandamus colmanded tne 
City to aporopriate the sum of §180,617,.92 for the purpose of 
paying the Chief Justice and tue Associate Judges of the kunicipal 
court the moneys due them; that many of the Judges paid the lv per 
cent demanded by plaintillr for nis services, azgresgating $10,515.94, 
He is asking Trom the defending Judges here additional auounts 
aggregating $9,324.53, which, if allowed, would make a total of 
$19,840.47 for his services in recovering, hy mandauus, $180,617.92. 

Atto meys testified for plaintiff as .o what would be a 
reasonable fee in this case, Their figures ran from 10 per cent 
of the amount recovered to 25 per cent, The attormeys for defend- 
ants guve their opinion on a per diem basis of $100 a day. An exe 
perienced and well informed attorney said that there was no customary 
charge ior such services based on 2 percentage basis. The testimony 
of the attorneys does not «ive a satisfactory basis on whicns to 
estimate the reasonabhe amount of the fee, 

It is well settled thst the court is not bound by the 


testimony of attorneys upon the question of fees but should and will 
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take into consideration its own knowledge of tie value of the services, 


ZI 
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Morrison v, ¥urmers Mievator Co,, 319 lll., 372, 378; Gentlemen y, 
Sanitary District, 260 I1l., 317. ‘The Judges of the Cirenit and 
Superior courts had occasion at aveut the sauc time as is involved 
here to euploy attomeys to recover reductions in salarive made by 
the County; they exployed to represen. them attorncys of high 
standing at this bar; the aggregate recovered was approximately 
$100,000, and jor this service the attorneys received $3000, or 
approximately 3 per ceut, Whish was considered by all as a reascne- 
able iee tor sucn services. 

there is no contention that plaintiif had a separate agreexent 
witi @aca oi the Judges as to tne amount of his compeneation, Waat 
services were rendered were rendered for the Judges collectively, and 


he is tuereiore not entitled to receive more than what such collece 
re ax eer ven 
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tive services were worta, — 

_ Weaee i3 force in the argument tuat it is extremely doubtful 
that if an express contract aad been itade tue amount of the flees 
would hae been leic open sand undeteruined, She exact amount to be 
recovered was certain, anc also the sivpie metiod to secure tunis had 
been judicially deteruined by the Supreme court, Ags counsel jor 
Gelendants say, taat with ali those factors belore them it is doubtful 


that any fee agreed upon would have exceeded §$50U0, 


The City asks that we hold that the Attorney's Lien statute 
of iliinois is not applicable ic it, and persuasive seasons are pre- 
sented in supoort of this position. in view ef our conclusion thst 

AOE LOLA LT 


arte 
the order of the lower court in dismissing the petition wust be af 


firmed, it is unnecessary to pass upen tiis question at ihis time, 





For the reasoms indicated the order os the trial court is 
affirmed, 
AFFIRMED, 


Matchett, ard O'Connor, JJ,, coneur, 
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MILLUR ICE COMPANY, 
@ corporation, 


Ve 
ee a 
GlORGS &. CRIM,” 
Appellee. 






PRESIDING 
MR. /JUSTICL SCANLAN DELIVERTD THE OPINION OF THE COURT. 


Plaintiff filed a complaint against defendant, 2 former 
employee of plaintiff. The action was based upon a written con- 
tract dated January 18, 1936, in and by which defendant, employed 
by pleintiff to peddle ice from house to house in a desimated 
territory or route, agrecd that for a period of two years after 
he left plaintiff's employ he would not compete with plaintiff in 
the ice business, solicit or serve any of the customers of plain- 
tiff, nor divulge the names of: swh customers to any other persone 
The restriction applied to the territory served by plaintiff in its 
ordinary business. Defendant left plaintiff's employ, and at once 
engaged in the ice business for himself or others, peddling ice to 
customers of plaintiff in the territory served by him while in 
plaintiff's employ, and slso soliciting customers of plaintiff. 

A temporary injunction issued. After a trial of the cause before 

the court there was a finding that the contract between the parties 
—— consideration and a judgment order was entered dissolving 
the temporary injunetion and dismissing the cause for want of equity. 
Plaintiff siaialas Defendant has not seen fit to file a brief in 


errr 
this courte 


The written contract provides, inter alia, that defendmt 
would not, while in the employ of plsintiff nor during the two 
years immediately after the termination of such employment, divulge 


or make known, either directly or indirectly, to any person, firm or 








| i 





MU As (Ra cae. - Be08 
im, if \ ome _ pune 

(  qexoktatogioo 8 

mt he = en sv 


ts { a ono ve ee eae = poy 


soelloggs — 





oy sai} 


sTHUGD SAT TO WOIRITO Bar Cay abecous HALWAOS ssnah eth 

seme? 5 & eiachbanetsh tanksas snisLqus & boeltt Veisaislt 
-moo netiiuw #8 Mog heaae aaw no bton ely  Tikintelg to eoxoheud 
hao fare etneiaeteh dobiw yd bas me weer 28L yraunat Betsh ‘doard 


‘bedanmieeh & ai seyed oF seyed sort vot albbsq os Ti NatsLa we 


vette stesy owl to hotzee # tot Jeds postae <ovwot <9 wrod tered \ 


ek BWitnlele dtiw ateqm@oo Jerr pLsow ex yoLque ‘alvtbintets ster od 
antefg Yo axvemedenvo oft to yuc ovzes to dokLow eweonteud oot eds 


; eroareg “edo yrs of sreemdayo toyva to aenene enls epiareih x08 Pees) 


\ 


ade i Vibra ady ud bertea “yxedixced edd of beilaqus mo ivoixiae x et 


goo te nan evoLame e'titdetede tieL ‘@nsbrerec + pnentoud eanlbz0 
od ook anifbbeg ,atants to tfloamin “<0% sdentend aed ‘esd ok dear 


mk renee sind yd beyres wrod ixted edd nb Vikialelg te ‘exomodano | 


1 ws: | 
.Vivitelg to arene dew ari? tottoe ouls bas evoLame evmtdsiads 


q 


etoted arse edt to Lait? s restA .berat no Evonubnt yexoqmed A 


aeidtag ont neil $ cers ois dastt getielt a new wrens twoo ‘eae | 


gatylo ae ib boxedae aaw rebz0 rsh 6 one no exebtages tyodd iw aa 
OT een 2 EE Ty 


“ee lupe, to teaw 10% SBS 8 = ‘pet att ba th fei “no Forarbet Yistogeed edt 


ee 





"wk Yoivd @ eit of 42 gooe ton wad ‘tmebuatet -alescse tptands 


“sits09 ai 
$ nmbrro%eb Sait Stile rednt eaobive ny tostdnoo voici ott isl ta 





t 
‘| . 
l 
f 
} 





-2e 
corporation, the names and addresses of the customers, patrons or 
agents of plaintiff; that for two years immediately following the 
termination of his employment with plaintiff defendant would not, 
either directly or indirectly, for himself or any other person, firm 
or corporation, call upon, solicit, divert or take aweye or attempt te 
solicit, divert or take away, any of the custaners or patrons of plain= 
tiff whom defendant had called upon, solicited or served during his 
employment with plaintiff; thot for a Space o: two years after the 
termination of his employment defendant would not, either directly or 
indirectly, for himself or for any other person, firm or corporation, 
engage or enter into the ice business in the territory doscribed in 
the contract, being the city of Shicago Heights and the village of 
Steger, in Cook county, the villages of Crete and Beecher in Will 
county, and the village of Grant Park in Kankakee county, Tllinois. 

It appears that just before the Sirning of the contract one 
of plaintiff's drivers, Palph Miller, left its employ and immediately 
started an ice business of his own, and solicited and took away from 
plaintiff customers that Miller had served while in the employ of 
plaintiff. On January 18, 1936, an official of plaintiff corporation 
called in its employees, including defendant, who were engaged in 
peddling ice, and informed them as to what Miller had done and teld 
them that in order to protect the interests of plaintiff company and 
to prevent a repetition of such conduct by any of its other drivers, 
each of the remainin< drivers must sign a written contract if he 
desired to keep his jobs that any driver refusing to sign such con- 
tract would be discharged. ach of the drivers wag presented with a 
written contract similar to the one that defendant signed, and ef ter 
the drivers had read the same each signed the contract that applied 
to hime Defendant worked under the written contract he signed until 


April 25, 1933. 
That the contract was reasoable in point of time and territory 
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-3= 
was not disputed, and it was conceded that defencant viclated the 
terms of the contract, and the sole guestion for us to determine 
is, Was there a sufficient consideration for the contract, 

The theory of defendant in the trial court was that since 
there was no change in the Wage, hours or working conditions of 
defendant after he Signed the contract, there was no consideration 
for the contract and it was, therefore, unenforceable. Plaintirr 
admits that there was no change in defendant's wages, hours or work- 
ing conditions after the Simming of the contract, but claims that 
the contract was valid and enforceable because (1) "The mutual 
promises made by and between the parties in the contract constitute 
s sufficient consideration therefor; and (2) The plaintiff told the 
defendant that it would discharge him immediately if he did not sign 
this contract, ané such forebearance from discharge, under such 
circumstanees, is consideration for the Gontract, and in effect 
amounts to a re-employment of the defendant," 

In Ryan ve Hamilton, 205 11. 191, there was involved the 
question as to whether or not a contract not te engege in a particular 
business was founded upon legal consideration, and (ai ppe 197-8) the 
court said: "In all suchcases it is not the business of a court to 
inquire whether the consideration is adequate or of equal value to 
that which the party loses by the restrictione Incases of this 
character it is impossible for courts te tell how valuable to the 
complainant or how injurious to the defendant may be the restraint 
soucht to be imposed. it is sufficient to uphold such contracts 
if the court arrives at the conclusion that there is, as a matter of 
fact, some legal consideration; but the adequacy of the consideration 
is within the exclusive dominion of the parties where they contract 
freely and without fraud." (Italics ours.) «4 number of other Illinoi 
cases to the same effect might be cited, if it were necessarye 


That a promise by one party is sufficient consideration for 


& promise by the other is an established rule of Contract law, Py 
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forbearance to do somethins which the party had a legal right to 


do may constitute a valid consideration. (See 13 C. J. 324.) Prior 
te the execution of the contract Plaintiff had the legal right to 
discharge defendant at any time without notice of any sort, and 
defendant had the right to quit plaintiffts employ at any time without 
any notice whatsoever. In clause seven of the contract plaintirr 
agreed that it must give defendant three days' notice of its intention 
to discharge, or, in the alternative, three days! extra Wages, before 
it could discharge him; and defendant agreed that he must give plain- 
tiff one week's notice before quitting his employment. Plaintiff econ- 
tends that when defendant was presented with the option of immediate 
discharge or the execution of the Contract, the forbearance from dige 
charging defendant upon his signing the contract Was a sufficient 
consideration for the Contract, and, in effect, it amounted toa 
reemployment of defendant by plaintiff. We think this contention is 

& meritorious one. A valuable consideration Consists either of some 
right, interest, profit or bencfit accruing to one party, or some for- 
bearance, detriment, loss or responsibility civen, suffered or under-~ 
taken by the other. (1 Page on Contracts, (2d ed.) sec, 514; People 
Ve Commercial Life InSe Coes 247 Ill. 92; Buchanan v. International 


Bank, 78 id. 500,)" (Anderson v. Bills, 335 Ill. 5245 529-5306) "It 





is not essential that the consideration should import a certain gain 
or loss to either party. It is sufficient if the party in whose favor 
the contract is made * * * parts with a right which he micht otherwise 
exert." (6 Re Ce Le pe 658, Italics ours.) A valuable consideration, 
however small it may be, is sufficient, (See Orr y, Orr, 181 Ill. App. 
148, 152, and cases cited therein.) Many other cases to the same effect 
might be cited if it were necessary. 

we hold that the trial court erred in ‘finding and Gecreeing 


that the contract was without e¢onsideration and therefore unenforce - 


able, and in dismissing the bill for want of ne 
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The judgment order of the City Court of Chicaco Heichts 


is reversed, and the cause is remanded, with directions to enter 


& decree in accordance with the prayer of the complaint. 


JUDGMENT ORDIR RiVERSED, AND CAUSE 
RUMANDED WITH DIRECT IONS » 


Sullivan and Friend, JJe, concure 
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MARY KLENWSE » 
Appellant, 
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MRe JUSTIC®S SULLIVAN DSLIVERsD THS OPINION OF THZ COURT. 
This is an action by plaintiff, Mary Klenner, to recover 
upon an insurance policy for $2,000 on the life of her husband, 
wherein she was named peneficiarye The case was tried before the 


court and a jury and at the close of all the evidence defendant's 





motion that the jury be directed to bring in a verdict for $7424, 


—_— 


en 


representing the amount of the premium paid on the poliqg , Was 
allowed. Judgement for plaintiff for )'74e24 was entered on ik 
ivaxkiat aut this appeal by plaintiff is brought to review said 
judgment. 

Plaintiff's complaint stated a good causa of action. 

Defendant's answer interposed the defense that plaintiff 
was not entitled to recover because the policy contained the 
provision that, "thie policy shall not become effective until the 
first premium upon it is paid during the good health of the 
insured," and the insured was not in good health when the first 
premium on his policy was paid in fulle This affirmative defense 
raised the issue as to whether the insured was in good health when 
the first premium on the policy was paid the morning of December 
12, 1934. This was the sole issue presented by the pleadings and 
tried in the lower courte 


As to the material facts bearing upon this issue it was 


uncontroverted that the payment of the first premium on the policy 





Rae 
eeivWala YHAM 
einaiLlogga 
Pie 3 sue 8 es SP OMT : 
av 


\, 
ROAR UONT CELL AWTEA 


__nsneirencerean 09 & «YHAGTHOO 
ie SPER bbe 


eTAUOD BHT FO WOTRITO BHT GEV ELAC WAVEIVE BOLTOUL <a 





oYTHE 


Sapo AD 


ON NT 


wevooet Of .XenneLd Yall eDiiieletg yw mottos me ai aid? 
ebuasdaud tol to elif ely mo 000,8G tol yolfLog sonstuent ns ogy 


ent eteled beits acw onas ott setsioklensd bomen eaw oe nistedw 


eténabretoh eamebive sid ifs bi meats en dea bee wat 6 bee si1w09 


scan nah aos Sn Ahh — 


«Bade rot toibrey a wt grckad od potooit ed yx, odd ‘fad fo Lom 


<p nit Age NN ag EOE ADE 


Bee  ieeSer ois mo disg amine sty ails io ‘dnwous eit saitneaorget 


Leva no boxedno aaw ASeDTS TOL Tildnielg vot Jmemgbst »bowolla 


ae 


biss weivet od dtigwoud ek Likinielg yd Laeqgs aid? ie tolbuev 


 eveemgbyt | 


smoitscs to sagas boos; s betais Jnisiqnno aliiivaiels 


Rtiinieig dads sareteh edt beaogredmi rewans &tinebre tod | a 


ost benisdmoe yoilog edt saysoad teveoer oF beftidne ton asw | 


eld Litny ovisoo Tis eumgoed Jon Liana yollog sits" «dandy no ia ivoug 


edt to Hifeod boog edd gnitwh biag al of moqu eats bmo-0q dexit — 





duclt ed? mow déLeod boog at ton aaw bexpant adi brs “qborvent rhe 


saneted svitamritts aid? slivt mi bisq aew woilog ain no eaieneaties 
nodw diieed boon nt sew bevtankt eft redltedw o¢ as astaai oft besiex 

wedasool to ankertom ead biaq acw yoilog anit no re ¢ardt ott 
bas sgnkbeslg ot yd botmeactq eueak ofoa att Bar aistt “beer a 






vn  atto9 towel ext a botst " 


aew dk euani aldis moqu gntteed sis Lotsodem exit of 


YoLlog etd 0 musimorg $ax2% seid Yo Imemyaq end 





-20 
was completed sround 8 @eme December 12, 1954; that such payment 


was made by plaintiff, the wife of insured and the beneficiary 
under the policy; that either during the evening of December ll, 
1934, or on the morning of December 12, 1954, plaintiff telephoned 
an agent of defendant to come to her home for the premiums that 
plaintiff telephoned a physician on the morning of December 12, 19M, 
to attend her husband and that when the physician arrived at her home 
between 8 aeme and 9 aeme that morning he examined the insured, 
diagnozed his case, found that he was suffering from pneumonia and 
thereupon took him to the hospitals that the attending physician 
testified that the insured was suffering from pneumonia at 8 ofclock 
on the mornin: of December 12, 1934; and that he died at 6:15 aeme 
December 13, 1934. Plaintiff offered no evidence and none appeared 
in the record to rebut the evidence submitted by defendant in support 
of its affirmative defense that the insured was not in good health 
when the first premium was paid on the policy December 12, 1934. 

Plaintiff contends (1) “that there was sufficient evidence 
clearly tending to prove the essential elements of a cause of actions" 
(2) "that the question of the health of John Klenner, the insured, 
now deceased, was one of fact for the jury;" and (3) "that the trial 
court was in error in directing a ewrdict in favor of defendant." 

The rule of law expressed in plaintiff's first contention 
is sound, but it has no application to the instant case because the 
only issue herein is based upon the affirmative defense pleaded by 
deferdant that the insured was not in good health when the first 


premium was paide An affirmative defense may constitute a complete 


bar to recovery, although the allegations of a complaint are ad- 


mittedly true. In passing upon this question in Waliner ve Chicago 


Traction Coe, 245 Ili. 148, the court held at pe 152: 
“The party making the motion [for direction of verdict] 


may rely upon the failure of proof in any respect necessary to sus- 
tain a verdict. The question presented by such a motion is not 
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necessarily, as insisted upon by defendmt ia error, whether the 
evidence tends to support the allegations of the declaration, but 
is whether there is evidence legally tending to sustain a verdict 
against the party making the motion. (Wolf ve Chicago Sign Printin 
Coes 235 Ille 501.) ‘he question therefore depends upon the 
Character of the issue. Where evidence of an affirmative defense 
is offered, as in this case, it is proper to direct = verdict for 
the defendant, even though all the averments of the declaration are 
proved, if the evidence of the affirmative defense is not contra- 
dicted or explained, 

(To the same effect are Gohen ve New York Life Lass Coc, 256 Ill. 
Appe 545; Hranicka v. Prudential insurance Coe, 235 Ill. Appe 2573 
anright ve knights of ~SCurity, 253 Ille 460; Blahofeki v. Metro- 
politan Life InB. Coe, 237 Ille Appe 220 «) 

AS to plaintiffts Second contention that the question of the 
health of the insured wes one of fact for the jury, it is sufficient 
to Say that while it is true the evidence presented cocerning the 
State of health of insured involved the determination of the ultimate 
fact as to whether said insured was in good or bad health when the 
first premium wes paid on his policy, this does not mean that the 
question mst be submitted to the jury if there is no conflict in 
the evidence to prove the fact to be one way or the other. That the 
insured in this cause was Suffering from pneumonia at the time the 
first premium was paid was positively proved and was not disputed at 
the trial, nor is it questioned here. This being true there was no 
question of fact concerning the health of the insured for the jury to 
determine nor was there any evidence in the record which would fairly 
tend to support a verdict for plaintiff. "Because there was no 
conflict in the evidence on that subject it was not necessary that 
the trial court should submit that question to the jury." Buchanan 
Ve Scottish Union, 210 Ille Appe 523. To the same effect is Woods 
Ve Bowman, 209 Illes Appe 612. The apparent good health of insured 
prior to the date of the issuance of the policy, when the first pre~- 
mium thereon was paid, was entirely immaterial. 


As8 to plaintiff's final contention that the trial court erred 


in directing the verdict for defendant, it is only necessary to point 
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out that "the more reasonable rule, which has now come to be es- 
tablished by the better authority, is, that when the evidence given 
at the trial, with all inferences that the jury could justifiably 
draw from it, is so insufficient to support a verdict for the 
plaintiff, that such a verdict, if returned, must be set aside, 

the court is not bound to submit the case to the jury, but may dire t 
a@ verdict for the defendants” (Simmons v. Chicago & Tomah Re Re Coe, 
110 Ill. 340.) 

Defining and clarifying the rule as to the circumstances 
under which a trial court is warranted in directing a verdict in 
Offcutt ve Columbian Sxposition, 175 Ille 472, the court held 
at ppe 475, 476: 


"(It is apparent that "evidence tending to prove" means more 
than a mere scintilla of evidence, but evidence upon which the jury 
could, without acting unreasonably in the eye of the lawy decide in 
favor of the plaintiff or the party producing it. It is not intend- 
ed by this practice that the function of the jury to pass upon ques- 
tions of fact is to be invaded, any more than it is intended that 
such function is to be invaded by a motion to set aside a verdict 
and for a new trial upon the ground of the want of evidence to BUus- 
tain the verdict. In neither case is the court authorized to weigh 
the evidence and decide where the preponderance is.’ See, also, 
Siddall ve Jansen, 168 Ill. 43, and Rack ve Chicago City Railway Coe, 
173 ide 289, *** 


"Much confusion has doubtless arisen from the different meane- 
ings attached to the phrase ‘tending to prove,' but siving it the 
meaning as held by this court in the Bartelott Case, above cited, - 
that it is ‘evidence upon which the gury could, without acting un- 
reasonably in the eye of the law, decide in favor of the plaintiff 
or the party producing ity,' - most of the apparent conflict between 
the different cases disappears. Thus, it was said by Mr. Justice 
Maule in Jewell v. Parr, 13 Com. Bench, 9093 ‘Applying the maxim de 
minimis non curat lex, when we say that there is no evidence to go to 
the jury we do not mean that there is literally none, but that there 
is none which ought reasonably to satisfy the jury that the fact 
sought to be proved is established.' It is, of course, true that 
there are cases where there is literally no evidence in support of 
some material and necessary @llegation, but there are many others where 
there may be some evidence tending in some remote degree to support 
every allegation, yet of too inconclusive and unsubstantial a charscter 
to be the foundation of a verdict. In either of such cases the court 
may, when the question is properly raised, so determine, and direct a 
verdict as in cases where there is no evidence. *** As well said in 
Connor ve Giles, 36 Me. 138, ‘there is no practical or logical difference 
between no evidence and evidence without legal weight.' It is true that 
such motions are not to be regarded with favor. ‘The province of the 
jury must not be invaded, (Frazier v. Howe, 106 Ill. 563,) and where 
reasonable minds, acting within the limitations prescribed by the 
rules of law, micht reach different eomclusions the evidence must 


be submitted to the jury.” 
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-§= 
Where, as here, the evidence presented in support of 


defendant's affidavit of defense jg clear and convincing and 


there is no evidence fairly tending to prove that the insured 
a an er a nt - 
was in good } health when the first premiwa on the policy was paid, 


the trial court had no alternative but to direct the verdict for 


defendant. 
For the reasons given herein the judgment of the Circuit 


court is affirmed. 
JUDGISNT AFFIRMED o 


Seanlan, Pe Jey and Friend, Jey Concure 
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He Fe BOSTRY, F 
Appelles’y”” 


Ve 
WESTERN UNITED GAS AND #LUCTRIC 


COMPANY, a corporation, 
Appellant. 





MRe JUSTIC!’ SULLIVAN DELIViReD THES OPINION OF THi COURT. 


This appeal secks to reverse a judgment for $500 entered 
in favor of plaintiff, H. Fe Bosten, in an action tried by the 
court without a jury, which was brought by Bosten for dsmages for 
injuries to his person and automobile, alleged to have been sus- 
tained by him by reason of defendant's negligence in the operation 
of its motor truck. The judgment appealed from also contained a 
finding that plaintiff was not liable for the damage to defendant's 
truck, set forth in the latter's counterclaim, which damage it was 
stipulated upon the trial amounted to $140. Wo question is raised 
on the pleadings. 

This action arose out of a collision between an automobile 
owned and driven by plaintiff and a motor truck owned by defendant 
at the intersection of Ogden avenue and Main street in Downers Grove, 
DuPage county, Illinois. Ogden avenue is a four-lane highway running 
in an easterly and westerly direction and is forty feet wide. Main 
street is a paved highway, thirty feet wide, extending in a northerly 
and southerly direction. The two highways intersect at right angles 
and there were “stop and go" traffie signals on all four corners of 
the intersection, which showed red and green signal lights alter- 
nately. Plaintiff's automobile ws traveling in an easterly direc- 
tion on Ogden avenue and defendant's Ford truck was traveling in 4 


northerly direction on Main street. They both continued to so proceed 
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until they collided within the intersection of said streets. This 
occurrence took place at about 4 Peme July 1, 1937, which was a 

clear day. 

The only question presented for our determination is whether 
the findings of the trial court upon which the Judgment wos based were 
against the manifest weight of the evidence, 

The controlling issue of fact presented to the jury was the 
Signal exhibited by the traffic light just prior to and at the time 
the respective motor vehicles entered the intersection. Both Plain- 
tiff and defendant assert that the traffic control signals in operation 
displayed a green or "go" signal in his favor as his vehicle &pproached 
and entered said intersection. 

Riding in plaintirfrts car with him were his Wife, Della 
Bostens who sat to his right on the front Seat, and her Sister, 
Blanche Thompson, who sat in the center of the rear Seate Plaintirfts 
wife and Sister-in-law were interested witnesses, not only because of 
their relationship to Plaintiff put because they both had a suit pend- 
ing against defendant for injuries received in the collision involved 
here. Plaintiff, his wife and sister-in-law were the only witnesses 
who testified that he had the green light, giving him the right of 
Way as he approached Main street and entered the intersection from 
the west on Ogden avenue, 

AB Opposed to their testimony, Charles p, Johnston, the driver 
of defendant's truck, Kenneth Olson, an employee of defendant not on 
duty at the time, who was Tiding on the seat of the truck alon side 
ef Johnston, Frank Long, a pedestrian Walkire south on Main street 
on the south side of Ogden avenue, and Frank Stech and Alfred Bolte, 
who testified that as they approached Ogden aveme from the north on 
Main street they had the red light against them and they stopped their 
automobile and motor truck, respectively, north of the north sidewalk 


line of Ogden avenue. These five Witnesses testified in defendant's 


behalf that as his truck approached Ogden avenue and entered the inter- 
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section, it had the green or "go" light in its favor, giving it 
the right of way. Johnston was an interested witness sinc@, in 
addition to being the driver of defendant's truck, he was made a 
joint defendant in the pending action heretofore referred to brought 
by plaintiff's wife ané sistereinlawe Olson's only interest was as 
an employee of defendant. There is nothing in the record to show that 
Long, Stech or Bolte were other than disinterested wi tnessese 

It is true that an effort was made to discredit and impeach 
the testimony of the three witnesses last mentioned. No witness 
testified directly that Long was not where he said he was at and just 
prior to the collision. The only effect of the testimony of any wit- 
ness concerning Long's presence at the scene of the collision was that 
he yas not notice@ there. Long's presence is corroborated in that he 
told the police officer who arrived at the scene shortly after the 
collision that he sww what occurred and gave the officer his name 
as a Witnesse 

As heretofore stated Stech and Bolte both testified that as 
they were driving south on Main street and approached Ogden avenue 
from the north the red light was against them and they stopped north 
of the north sidewalk line of Ogden avenue. They further testified 
that while they were so stopped, waiting for the light to change to 
green to permit them to proceed south across Ogden avenue, they saw 
plaintiff's car approach Mein street fram the west on Ogden avenue 
and defendant's truck approach Ogden avenue on Main street from the 
south; that while plaintiff's car was some distance west of Main 
street and defendant's truck was some distanee south of Ogden avenue 
the traffic light changed to green or "go" for the north and south 
traffic; and that after the collision Stech parked his automobile 
on the west side of Mein street, north of Ogden avenuc, and Bolte's 
truck was parked behind the car belonging to Steche 


Plaintiff sought to show that neither Stech nor Bolte had 


stopped their vehicles on Main street north of Ogden avenue, prior to 
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the collision as they testified they did, and that they were not 


at the scene of the accident at all. ‘The only witness for plain- 
tiff who testified directly that Stech and Bolte were not where they 
said they were immediately prior and at the time of the collision 
was plaintiff's wife, who said that shortly before her husband drove 
into the intersection she looked toward the west side of Main street 
north of Ogden avenue and saw no automobiles or trucks thers. The 
testimony of the other witnesses who testified in this regard was 
merely to the effect that they did not notice whether “tech and 
Bolte were driving south on Main street and had their vehicles at 
the positions stated by them 

Plaintiff also sought to show by the testimony of one Glenn 
wolf that Stech and Bolte were not at cr near the intersection to 
Witness the accidente According to Wolf he did not reach the scene 
until after the collision had occurrede He testified that upon his 
arrival he parked his automobile on the north side of Ogden avenue 
west of Main street and that at that time there were no automobiles 
or trucks parked on the west side of Main street north of Ogden 
avenue, either north or south of the traftic light at the northwest 
corner of the intersectione \/olf's testimony is silent as to whether 
or not the persons injured in the collision had been removed before 
his arrival, and since both Stech and Bolte testified that they re- 
mained on the scene only a few minutes until the injured persons had 
been removed and that they then had driven away, Wolf's testimony 
that there were no automobiles or trucks in the vicinity of the 
northwest corner of the intersection is entirely valueless and in- 
effective in so far as it was intended to discredit or impeach the 
testimony of Stech and Boltee 

Thus on the controlling issue of fact in the case three 
interested witnesses testified in plaintiff's behalf, including 
himself, while on the other hand in addition to defendant's driver 


and his other employee, Olson, who rode with the driver, three 
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Witnesses who were disinterested in so far as the record discloses 


testified in defendant's behalf. 
Inasmuch as this Case Will in all likelihood ‘be retried, 
we refrain from further discussion of the evidence, 
We are familiar with the rule that the finding of the court 
is entitled to the same weight as a verdict of a jury and the further 


rule that it is the peculiar province of the court or jury trying the 


the finding of a Court or the verdict of a jury shoulda not be dis- 
turbed unless Same is manifestly agezinst the Weight of the evidence, 
However, after a careful examination of all the evidenee in 


the record, having in mina @li the elements that the court should 


or verdict will be reversed by this court. 


Vor the reasons given the judgment of the Municipal court is 


reversed and the Cause is remanded, 
JUDGIENT REVERSED AND CAUSB RUMANDED» 


Scanlan, Pe Jes and Priend, Jo» concur. 
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CHICAGO TITLS & TRUST COMPANY, 
as trustee by succession, ete, 
Appellee, 





Ve 


aa AX Je BISENBURG et aley 
\ Appellees. 





(Interveners)y 
Appellees. 


CIRCULT COURT, 


On appeal of MAY"SR KARASIK, 


(Intervener ) » COOK COUNTY. 


299 1.A.616 


Appellant. 


MAYER KARASIK, 
.ppellant, 
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Appelleese 


MRe JUSTICHE FRISND DESLIVERGD THR OPINION OF THS COURT. 


Mayer Karasik appeals from two decrees entered in the 
Circuit court involving the foreclosure and reorganization of a 
bond issue underwritten by the Madison & Kedzie State Banke In 
cause Noe 40216 (hereinafter referred to as the ‘isenberg case) 
Chicago Title & Trust Company, as successor trustee, filed a 
complaint of foreclosure, wherein the bondholders' protective 
committee and Karasik became parties by intervention. In case 
Noe 40217 (hereinafter referred to as the Kearasik case) Karasik 


filed a complaint, seeking to restrain the committee and its nominee 


from using his bonds in payment of any part of the bid at the fore- 


closure sale held in the “isenbere case; also praying that the egree- 
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ment, under which Karasik had deposited his bonds, be declared 

void and not binding on him, and that he be permitted to rescind 

the same because of certain breaches of trust set forth in his 
complaint; that his bonds be returned to him and that the depositary 
be required to accept his written dissent from the plan of reorgani-~ 
zation; that no fees be allowed to the reorganizers; that 3 receiver 
be appointed; that the court remove the Committee, and also prying 
for general relief, 

The bond issue involved originally aggregated $210,000, but 
by prepayments was reduced to $192,000. Madison & Kedzie State Bank 
was designated as the original trustee, but in february, 1930, that 
bank transferred itsassets to a newly organized bank, known as the 
Madison - Kedzie Trust & Savings Banke In November, 1931, the latter 
Was placed in the hands of &@ receiver by the Auditor of Public 
Accounts. In April, 1930, a bondholderst committee Was Organized for 
the protection of the holders of bonds sola by the Madisom & Kedzie 
State Bank, which originally cosisted of Abel Davis, Chairman of 
the board of directors of Chicagl Title & Trust Company, Chester Cook, 
an independent real estate operator, Stuart Otis, an officer of the 
City “ational Bank & Trust Company, Hiram Codys formerly connected 
with the Cody Trust Company, and Be Ge OWansone Shortly after the 
Committee was formed Swanson and Cody resigned, and Abel Davis, who 
had assumed the Chairmanship of the committes, died. Mr. Davists 
place was taken by Philip A. Paulson, an assistant trust officer of 
the Chicago Title & Trust Vompany, and at the time of the proposed 
reorganization the committee consisted of Paulson, Cook and Otis. 
Under a deposit agreement prepared when the committee Was organized, 
Chicago Title & Trust Company, was named as depositary, It provided, 
among other things, that any bondholder who deposited his bond pur- 


suant to the agreement should be considered as a party thereto, with 


the seme effect as if he had signed it, and that each depositing 
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bondholder should be given e certificate of deposit, which recited 
that the bondholder had deposited his bonds pursuant to the terms 
of the protective agreement and that he would be bound by all of its 
terms and oamditions. The agreement provided thet the committee 
should have pewer to adopt a plan of reorganization, to be binding 
upon the depositing bondholders, and that it micht submit a plan to 
them for their approval or rejection; thet when a plan was submitted, 
the bondholder should have twenty days within which te register his 
dissent and withdraw hie bonds, upon paying to the committee his pro- 
portionate shere of the fees and expenses incurred. The agreement 
also provided that the depositor should furnish in writing to the 
depositary his address to which ell cammunications should be sent; it 
gave to the committee power to employ counsel, and to fix their 
compensations 

The bill to foreclese the trust deed in the jisenberg cause 
was filed .pril 10, 1931. The bonds had previously been called for 
deposit, and fram the outstanding issue of $192,000 there were deposited 
With the depositary under the agreement bonds in the principal amount 
of £1855700e 

There appears to be some doubt as to whether Karesik was an 
original depositor. lowever, a certificate of deposit was issued to 
him September 22, 1931, showing the deposit of $34,000 in bonds, and 
stating that it was a transfer fran a prior certificate issued to 
the Pharmacy Paper Box Company. That certificate also emtains a 
statemont that the depositor is bound by the terms of amendments to 
the agreement adopted in Jamuaryy, 1951, and it was apparently deliv- 


ered to Karasik personally, because the certificate itself was offered 


in evidence by his counsel upon hearings in that certificate Karasikts 


address ie given “In care of Madison & Kedzie Savings Bank," and evie 


dence was adduced showing that Karasik furnished this address to the 


party in charge of the depositary records, ané that no instructions for 
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a change of address haé been received or recorded. 

After the decree of foreclosure had been entered in the 
sisenberg case, a plan of reorganization was formated by the 
Committee. The decree provided in considerable detail that if a bid 
at the sale was made pursuant to any plan, the master should be 50 
advised; that a Copy of the plan should thereupon be furnished to the 
master and returned by him together with his report of sale; that 
the names and addresses of the nondepositing bondholders be left with 
the master, who wae to serve them with notice of the contents of the 
plan, as well as the date of the Baley and invite them to join in the 
plan, and it was provided that in conection with the motion to 
approve any sale, the plan should be Submitted to the court. ‘The 
decree also provided that due notice be given to all bondholders, 
and the court reserved jurisdiction therein to pass on the felrmess 
and equity of any plan submitted, together with the fees and expenses 
incurred, in connection with the motion toe approve the sale, 

vhen the plan for reorganization was initiated, the equity 
of redemption was vested in the - ‘est Side Trust & “&vVings Bank, as 
trustee, for the benefit of .braham J, Zisenbergs, Abe Smith and Ida 
“imon» In order to protect the redemption rights, the committee 
acquired the equity of redemption, without the payment of caen, by 
providing that the owmers of the @quity of redemption be civen a 7-1/2% 
participation in the Corporation to be organized and a lease of the 
property, expiring Jamary 31, 1940, at a rental of 4550 per month for 
& part of the term and $600 per month for the balance, with a pere 
centage clause. The trial court had previously, in December, 1933, 
determined that a fair rental value of the property was °375 per month, 
and had directed the receiver to make a lease to Jisenberg and omith 
for that amowmt. Two years later the matter azain came before the 


court, and the net rental was raised to $450 per month. hen the agree= 


ment with the owners was negotiated in 1936, real estate values had 
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a change of address had been received or recordeds 

After the decree of foreclosure had been éntered in the 
Sisenberg case, a plan of reorganization was formulated by the 
committee. The decree provided in considerable detail that if a bid 
at the sale was made pursuant to any plan, the master should be so 
advised; that a copy of the plan should thereupon be furnished to the 
master and returned by him together with his report of sale; that 
the names and addresses of the nondepositing bondholders be left with 
the master, who was to serve them with notice of the contents of the 
plan, as well as the date of the sales and invite them to join in the 
plan, and it was provided that in connection with the motion to 
approve any sale, the plan should be submit te d to the court. The 
decree also provided that due notice be given to all bondholders, 
and the court reserved jurisdiction therein to pass on the fairness 
and equity of any plan submitted, together with the fees and expenses 
incurred, in connection with the motion to approve the sale. 

When the plan for reorganization was initiated, the equity 
of redemption was vested in the West Side Trust & Savings Bank, as 
trustee, for the benefit of Abraham J. Gisenberg, Abe Smith and Ida 
Simone In order to protect the redemption rights, the committee 
acquired the equity of redemption, without the payment of cash, by 
providing that the omers of the equity of redemption be civen a 7-1/24 
participation in the corporation to be organized and a lease of the 
property, expiring Jamuary 31, 1940, at a rental of $550 per month for 
@ part of the term and $600 per month for the balance, with a per- 
centage clause. The trial court had previously, in December, 1933 5 
determined that a fair rental value of the property was 8395 per month, 
and had directed the receiver to make a lease to Hisenberg and Smith 


for that amount. Two years later the matter again came before the 


sOurt, and the net rental was raised to $450 per month. shen the agree- 


ment with the owners was negotiated in 1936, real estate values hag 
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become enhanced, and the net rental was fixed, as heretofore 
Stated, at $550 per month for a part of the serm and $600 per month 
for the balanee, with a percentage on the gross Peitalseves a certain 
amount e 

After the equity of redemption was acquired and a lease made 
with <isenberg and Smith, the committee adopted a plan of reorganization 
which provided in substance that an Illinois corporation should be or-= 
ganized to take title to the property for the benefit of the bond= 
holders; that the capital stock of the Corporation should be divided 
among the depositing bondholders, with the sxception of 7-1/2%3 of the 
stock which was te g° to the owners of the equity in payment of their 
redemption rights, transferred to the coumittee's nominee. The plan 
contained detailed information as to the bond issue and the property 
covered by the trust deed, the receipts and disbursements of the re- 
ceiver since the inception of the receivership, the anounts and de- 
faults in the payment of taxes, the terms of the agreament with the 
owners of the equity, the proposal for reorganization of the corper- 
ation, and the fees requested by the committee, its counsel, the costs 
of foreclosure, the cash advanced to the committee for the benefit of 
the bondholders, the estimated cost of reorganization, and for carrying 
the proposed plan into effect. This plan wos mailed to all bondholderg 
January 29, 1937, and no dissents were received by the committee during 
the period of twenty days allowed for that purpose. it was therefore 
concluded by the committee that the plan wes acceptable to the holders 
of principal bonds agcre gw ting °185,700 then on Geposit, and arrange- 
ments were accordingly made for holding the masterts gale March 11, 
1937. The only bid made, as Shown by the master's Teporty, was that 
of the nominee of the committee, for $30,000. This did not take into 
account the unpaid taxes on the property, which, up to 1935 and exclusive 


of interest and penalties, amounted to $14,694.84. Vo this item there 


would have to be added the 1936 general taxes, amountine to $3200, and 
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about one-fourth of the 1937 general taxes. Thus, exclusive of 
penalties, the unpaid taxes st the date of sale were approximately 
$19,000, , which together with penalties would bring the agcregate 
amount to $25,000. This sum, added to the bid of the committects 
nominee, would be equivalent to $55,000. hen the bid was made the 
net income from the property, without deduction of taxes; was $6,600 
&® year, and after making allowance for taxes of $3,200, the net ine 
come would be approximately #3,400 a year. -.pplying the test of 
value approved by the Supreme court in Bryn Mawr Beach Bldg. Corpe 
ve First National Bank, 365 Ille 409, and capitalizing the income 
at 8%, the fair valuation of the property would amount to $42,500, 
and this was substantially less than the selling price after taking 
into consideration the unpaid taxese . 

The evidence discloses that w#long With the notification to 
other bondholders, a copy of the plan was sent to Karasik, C/o 
Madison & Kedzie Savings Bank, on January 29, 1937. The envelope 
bore the return address of the committee, and was never returned. 
It is therefore fair to assume that Karasik received this notification, 
sent to the address which he had left with the depositary. Karsik 
did not testify at the hearing, and the presumption that he received 
notice and a copy of the plan is not in anywise rebutted. .fter the 
expiration of twenty days, however, Karasik's attorney appeared at 
the office of Chicago Title & Trust Company and demanded the return 
of Karasik's bonds, and he delivered a written demand which referred 
to a tender of $1,700, under protest. This demand was refused, on 
the ground that the committee had already determined that the period 


within which dissents were allowed had expired, and had caused its 


nominee to bid at the master's sale, After the sale, the committee's 


plan of reorganization was presented to the courts together with 


the master's report of sale, and a date was fixed and provisions 


made for due notice to all parties who wished to present their 


objections to the confirmation of the sale and plan. Karasik 
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ehjected to the confirmation, and the &appreval of the sale and plan 


of organization over his objection constitutes the Subject matter of 


the appeal in consolidated Case NOe 40216, known as the lisenberg 


CaBbe. 
Karasik's brief sets forth thirty Separate errors and several 


@ifferent points and legel propovitions &S ground for reyergal, mong 
these, the principal contention is that the power of a court of equity 
in foreclosure Cases tO pass upon the feirness of the plen of reore 
g=nization in Connection with the confirmation of the bid at the sale 
is subject to the dimitations that (1) the chancellor must require the 
presentation by the Proponents of the plan or adeuuate and authentic 
informa tion Snabling the exeroise of an informed judicial discretion; 
end (2) that the subordinate rights of the holders of junior interests 
may not be preserved by the Operation of the plan at the expense of 
the holders of Senior equities, Under the first proposition, it is 
argued that information was withheld from the court which woule have 
Gnabled it to P@aS8 upon the fairness of the plan, This eamtention 

is untenable, because the plan presented contained a full description 
of the land, improvements, the bond issue, defaults by the mortgagor, 
aelinquent taxes, a complete history of the foreclosure proceeding, 

& Feport of the Operations of the receiver, together with a camplete 
atatement of the Plan of reorganization and the activities of the 
Committee, as well as & Statement of fees and expenses requested and 

& detailed statement of the services rendered. In addition to this, 
the ceurt hac before it all necessary inform: tion Comcernins the value 
of the property for the purpose of determinine the adequacy and fair- 
néss er the bid at the master's sale. In objecting to the confirmation 
of the sale and plan, Karasik Specifically objected to giving %isenberg 
and his a8seclates, as owners of the e quity of recemption, shares of 
Steck representing an undivided 7-1/2% interest in the reorganized 
Companye <A similar provision was appreved in Bryn Mawr Beach Bldg, 
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Corpe ve First National Bank, 365 Ill. 409- It is common practice, 
approved by the courts, to acquire the equity of redemptions in 


reorganizations of this kind. Without these redemption rights, the 
committee could not have proceeded with the planj the property could 
not be turned over to the bondholders, and the court proceedings 
must necessarily extend for fifteen months more, with a possibility 
that there micht heve been some redemption, by the owner or some 
subordinate interest, to the detriment of the bondholders. There- 
fore, agreements by committees to acquire redemption richts, and 
thereby facilitate the immediate operation of a plan for re organi ~ 
gation, have been generally upheld. 

Karasik further objeoted to the plan because ‘isenberg and 
his associates were given a net Lease upon the premises upen terms 
hereinbefore set forth. The court had before it appraisals made on 
the property and its fair income value. In 1935 the fair rental 
was fixed at $350 per monthe This was later raised to $450, and 
by the decree of which Karasik complains the rental was fixed at 
$550 for part of the term and S600 for the belance. There is 
abundant evidence to support the rental values thus determined by 
the court, and since Karasik produced ne evidence whatever bearing 
on the value of the lease, we are not disposed to disturb the decree 


en that grounde 
The contention that the plan proposed by the committee 


preserved the rights of the holders of junior interests at the 
expense of senior interests, is likewise untenable. It has been 
censistently held that the court hes power to approve a plan which 
provides for participation by junior interests on a parity with 
senior interests. In the Bryn Mawr Beach Building -orpe ve Jirst 
National Bank, supra, the committee purchased the equity from the 
mortgagor fox $10,000 in cash, although the amount of unpaid mortgage 


bonds was many times that of the sale prices; nevertheless, the 


court appreved it, and in Himmel v. »traus, 283 lll. ippe 566, 
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the committee allotted the Junior interests 10% of the reorganized 
entity in exchange fer the redemption rights, and that arrangement 

Was approved by the courte 

The plan is further objected to because of fees and expenses 
requested by the Committee and other parties. Wo evidence wha tever 
Was introduced by Karasik bearing upon the question of fees, and 
therefore it would Seem unnecessary to &0 into an extended discussion 
of this question. 

After carefully examining the plan, and taking into conside 
eration the objections urged by Karasik, we find no convincing reason 
why the court should not have approved the Plan as fair and equi tables 
The plan had been approved by all of the depositing bondholders with 
the exception of Karasik, and no better plan has peen Supe steeds 
Karasik still has the privilege of Joining with the other bondholders 
in consummation of the plan, or in the event that he does not wish to 
avail himself of this privilege, his rights to withdraw his bonds 
are fully preserved in the decree, upon payment of his proportionate 
Share of the committects charges and expenses. The court still retaing 
jurisdiction of this phase of the matter, and if the withdrawal char ge 
is unfair the court is at liberty to revise it, 

In addition to the points we have discussed, Karasik makes 
numerous extravagant Charges of fraudulent and unconscionable conduct 
on the part of the committee and the trustee, all of which were over- 
ruled by the court after a full hearinge These charges were not 
Supported by any evidenee whatsoever. It is urged by Karasik that 
the promulgation of the plan itself was a breach of trust, that the 
Chicago Title & Trust company permitted itself to be embarrassed in 
the performence of its duty as trustee by attempting to enter inte 
contracts with iteelf for profit, in providing for the depositary and 
for agents to perform the necessary duties in emnection with the 


deposit of bonds, and in not objecting to periodic requests for re- 


ceiver's fees; that the failure to give due notice to Karasik or his 
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counsel of the promulgation of the plan, and the holding of the 
Sale was a violation of the trust, as was the management of the 
property and the refusal of the committee to return the bonds to 
Karasik when he indicated his dissent to the plane In the maing 
these charges have no foundation in fact. Moreover, charges of 
Similar nature have frequently been dealt with and disposed of in 
recent decisions, and their legal aspects have been definitely 
determineds (Chicago Title & Trust Company ve Kobin, 361 Ill. 2615 
Straus ve sndersony 366 Ille 4263 Bryn Mawr Bexch Bldge Corpe Ve 
First National Bank, 365 ill. 409; Himmel v. Straus, 288 Ill. 

Appe 566.e) 

Lastly, it is urged that the master's sale is void, because 
it was held on room 337 County building, as directed in the decree, 
instead of room 412, as provided by rule of courte. ..s to this ob- 
jection, Karasik makes no showing that he suffered any special 
damages He does not allege nor did he prove that he proceeded to 
room 412 expecting to attend the master's sale, and missed the same 
pecsuse of its being held elsewhere. He evidently knew that the 
decree provided that the sale be held in room 337, It was subsequent 
to the entry of this decree that a general rule was adopted by the 
judges of the Circuit court, providing that all sales be helc in 
room 412. Both places were fully accessible to the public, and in 
the absence of a showing of any injury to himself, Karasik cannot 
attack the validity of the sale on that grounde 

There are no new legal questions involved in this proceed- 
ing, the gereral principles applicable to cases of this kind having 
peen cleorly iaid down in Bryn Mawr Beach Bldge Corpe Ve virst Nate- 
ional Bank, supra; Straus ve Anderson, supra; and Himmel v. “trauss 
supra. Therefore, the decree of the Superior court, in cause Noe 


nein tbene Et 
40216, approving the plan of reorganization in connection with the 


eel 





confirmation of the master's sale, is affirmed, 
ee DECRS2 AYFINUID e 
Scanlan, P. Jey and Sullivan, Je, concure 
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CHICACO TITLS & TRUST COMPANY, 
as trustee by succession, eCtGey, 


a a 


Appellee, 
Ve 
ABRAHAM J. “ISHNBERG et Bley 
defendants, 
Appellees. 


PO ee a ee et 


PHILIP Ae PAULSON et ales 
interveners, . APPL FROM 
Appell ees. 


CIRCWT COURT, 


PP 


On appeal of MAYSR KARASIK, 
intervener,y } COOK COUNTY. 


Appellante 
2 = Z. 
OPOOQTA «4 
ys JY J jivihe VU 1 6 


—— 


MAYSR KARASIK, 
plaintiff, © 
appellant, 
Ve 


PHILIP Ae PAULSON et aley 
defendants, 


r 
a ee ee 


appellees. 
MRe JUSTICH FROUGND DELIVERUD THE OPINION OF THS CoOUrT. 


In the Karasik case, Wo. 40217, which was comsolidated with 
Noe 40216, in which opinion has this day been filed, Karasik's come 
plaint filed \pril 26, 1937,againstPaulson and the other members of 
the committee, Chicago Title & Trust Company, as depositary, and 
others, it is elieged that Karasik deposited his bonds september 22, 
1931, but was not informed of the contents of the deposit agreements 
that he never signed the document; that it is unconscionable, in- 
ecuitable and lacks mutuality; that he first learned in December, 
1934, of the contents thereof, and thereupon demanded the return of 
his bonds, which was refusedj that the committee, through its counsel, 


promised Karasik's attorney that it would give him notice and o cepy 


of the plan of reorganization when promulgated and would return the 


bonds on demand if he dissented from the plan within twenty days after 
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notice; that he relied on such promise and withheld action for the 
recovery of his bonds; that in 1935 a decree of foreclosure was 
entered, and that knowledge of the reorganization plan came to him 
throuch information obtained from his counsel in March, 1937; that 
he thereupon intervened in the foreclosure proceeding, and filed his 
objections; that when he originally deposited his bonds he gave the 
committee his address for notification purposes as "Mayer Karasik, 
C/o Madison & Kedzie State Bankj" that in Mey, 1932, the bank was 
closed, and Chicago Title & Trust Company thereupon became successor 
trustee, and that the committee and its counsel knew ever since 1934 
that Clarence 2delson was acting as attorney for Karasik, and that 
Karasik's address was 3401 ‘ve Livisbon street, c/o The Pharmacy Paper 
Box Company; that despite these facts, the committee dcliberately 
mailed a copy of the plan to Karaasik in care of the bank, kmowing that 
he would not receive the letter so as to afford him the privilece of 
filing a dissent within twenty days from the date of mailing of the 
olan; that nevertheless, he attempted to file his dissent within 
twenty deys, and tendered to the depositery and the chairman of the 
committee his dissent, acccmpanied by tender of 51,700, under protest, 
but that his demand was refused. It is also alleged thet Jisenberg 
and his sssociates were insolvent and that depsite an order entered 
in June, 1935, in the foreclosure proceedings, requiring the receiver 
and its counsel to act without compensation after July 1, 1955, and 
es long as the receivership net lease remained in effect, and that 
the receiver accepted $645 and its counsel °445 in violation of the 
order, and he soucht the relief hereinbefore set forth. 

iithout going into an extended discussion as to the evie 
dence, it appears yuite clearly that the notice and plan were sent 
to the address left with the depositary by Karasik, and that ro other 
forwarding address was ever designated. by his own petition it 


appears that he knew of the plan within twenty cays, but failed to 


make his dissent until after the twenty days had expired. The re- 
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yuscements imposed upon the dissenting bondholders for withdrawing 
their bonds were not unreasonable, and since, as said in Hinmel y, 
Straus, 288 Ill. Appe 566, Karasik had assented to md was bound by 
the provisions of the deposit agreement by accepting his certifie 
Gate, he could not withdraw his bonds without Canplying with the 
requirements thus imposed. We Jo not feel called upen to discuss at 
length the charges that the fees for services were exorbitant. The 
record indicates that the committee and its counsel had not received 
eny fees for their 8ervices, and their request for compensation and 
reimbursement of cash advanced, as set forth in the reorganization 


plan, was not objected to by any other bondholder. Karasik adduced 


no evidence to show that the fees were unter sonable, and from a con- 


sideration of the amounts’ set forth in the schedule we think the 


court was @ntirely justified in allowing the fees requested, 
Sox these reasons and the reasoe set forth in opinion 
in case Noe 40216, we have reached the conclusion that the decree 


of the Circuit court in this cause should be affirmed. It is 60 


ordered. 


SPIRMIDe 


Scanlan, P. Je, and Sullivan, Je, Concure 
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GORGE CHRISTIAN, 
Appellant, 
APPLAL FROm COUNTY COURT 


QP COCK COUNTY? 


91.A.616 


MR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 





PETER SKIRINOTIS, 


) 

) 

) 

vs, ) 
) 

) 

Appellce. ) 


This cause comes up on appeal from the County court for the 
gpecond time. In the first instance (case io. 39093) an appeal was 
prosecuted from an order entered March 27, 1936, overruling a 
motion of defendant in tie nature of @ writ of error corau nobis 
to vacate an order of the County court entered January 3, 1935, 
dismissing defendant's appeal from a judgment entered in favor of 
plaintifi by a justice of the peace on June 11, 193. ‘the question 
presenteé on tuat appeal is sufficiently eet ierta in tne opinion 
then filed, We reversed the order of arch 27, 1936, and remanded 
the cause to the County court with directions to permit plaintiff 
to answer defendant's petition of wareh 17, 1936, to vacate the 
order of January 3, 1935, and “for such furtuer proceedings as are 
not inconsistent with this opinion," 

When the cause was redocketed in the County court piaintiif 
filed an anewer Mareh 4, 1938, alleging various matters in reply 
to defendant's petition in the nature of a writ of error coram 
nobis, and averring that the order of January 3, 1935, was not 
entered by mistake aid that no error was committed by the clerk or 
the court, and that no error of tact appeared in the proceeding 
which would justify the order of dismissal of January 5, 1935; ana 
Plaintiff specially averred “that in the issue of the Chicago Daily 
Law Bulietin of January 4, 1935, it was plainly announced that said 
appeal had been dismiesed by the court; and that delendant knew or 


should have known that the appeal was dismissed on January 3, 1935, 
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and that he was in duty bound, if he had any cause for moving the 
court to reinstate the appeal, to make such motion within sixty days 
atter the dismissal of said appeal, in accordance with the statute 
in such case made and provided; and that said delendant tnrough 
negligence made no such motion until more than one year after the 
entry of said order dismissing said appeal." 

Mareh 25, 1938, defendant filed a replication to tne answer, 
which the court evidently regarded as a motion to strike the answer, 
and this motion was overruled by the court. Thereupon, witinout 


ee ee oy nee: 


| hearing any evidence, the court entered an order reinstating the 
SS ee 
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cause and setting it for trial, and plaintirf appeals from that order, 
In the report of the proceedings tne triai court certiried 
that it considered the document in the nature oi a replication 
Tiled by defendant to be in effect a motion to strixe the answer, 
and it overruled the motion, put that since tne plaintilfr did not 
aver that his cause of action was meritorious, the court considered 
that defendant's allegation tiat he nad a meritorious defense must 
prevail, and that he was entitled to have the case reinstated without 
introducing any evidence. We think the effect oi the order of the 
trial court was proper, but in reaching his conclusion the Judge 
inaptly overruled the motion to strike the answer, wiereas he should 
have sustained it, because tue answer was, in our opinion, insuiii- 
cient, for the foliowing reason: Mie Cuicago Daily Law Bulletin of 
January 2, 1935, anneunced a call of the iirst 100 cases on the 
calendar, stating that the first ten cases on the call would be neld 
for trial. Defendant's appeal appeared as case lic. 47 on the list 
of cases published. Defendant was therefore justilfied in assuming 
that not more than ten cases would be called on that date and on 
successive days, and therefore there was no reason why he should 


have examined the Bulletin on the Yollowing day to look Yor an 


order of dismissal. Consequently, defendant's motion to strike 
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that psrt of the answer which averred that defendant knew or should 


have known that the appeal was dismissed January 3, 1935, should 
have been ailowed, 
In reversing the order of Mareh 27, 1936, remandins the 


cause to the County court with directions to permit plaintiff to 


answer defendant's petition of March 17, 1936, to vacate the order 


of January 3, 1935, "and for such further proceedings as ore not 


inconsistent with this opinion,” it was clearly intended that the 


ee 
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cause should proceed to hearing on _the merits of the petition for 
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filed by olaintiff, and in ebenins the order trom which this appeal 


is prosecuted the court evidently intended to 


mandate of this court, issued pursuant to our 


Therefore the order from Wheon, this appeal is 
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of error coram nobis, not incaweietant with the views herein 





expressed, and the parties should then proceed to a hearing before 


the court on the merits oj the petition and answer, 


AFFIRMS 


Seanlan, P. J,, and Sullivan, J., coneur, 
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SOPHIE ANGST, 
Appellant, 


pater 


APPEAL FROM CIRCUIT 


Ve 
COURT, COOK COUNTY. 


299 1.A.616 


MR. JUSTICE FRIEND D&LIVERED TH# OPINION OF THi COURT. 


CHICAGO CLIY RAILWAY COMPANY 
et ales 


et ee 


Appellees. 


In the trial of an action on the case for negligence, re- 
sulting from a collision between a street cary owned and operated 
by defendants, and an automobile in which plaintiff was a passenger, 
the wd on defendants' motion, directed | a Yerdict in encase slain 

RA I ES ena ania | 
mi the reve of plaintiff's evidence and entered judgment on tee. 
verdict. Plaintiff appeals and the sole issue involved is whether 
the court erred in thus directing a verdict in favor of the defend- 
antSe 

The accident occurred ‘ovember 23, 1928. The facts con- 
stituting plaintiff's case, as gathered from the testimony of two 
witnesses who testified ten years after the occurrence and who were 
respectively ten and seventeen years of age at the time of the 
occurrence, may be summarized as follows: About eight otclock on 
the evening in question, eleven persons were riding in a six 
passenger Studebaker automobile in a southerly direction along 
Kedzie avenue in Chicago. Plaintiff's father, Walter Ryjewski, was 
at the wheele Three passengers, including the driver, all meny 
occupied the front seat. The rear seat was occupied by three 
women, each with a child sitting on her lape ‘Two persons occupied 
The wit- 


the collapsible seats between the rear and front seats. 


ress, 2dmund Ryjewski, plaintiff's brother, who was then ten years 
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of age, sat on his mother's lap on the left side of the rear seat, 


and plaintiff, then seventeen years of age, Was sitting on the left 
side of one of the collapsible seats. It was a rainy nicht and the 
accident occurred on Kedzie avenue near 50th street, which is a 
"dead street," and does not intersect Kedzie avenue on the west, 

Sdmund Ryjewski, plaintiffts younger brothery described the 
general seating arrangement of the passengers in the car, and said 
that he was sitting on his motherts lap at the left of the rear Beate 
He testified that the accident took place on Kedzie avenue between 
43th and 50th streets; that just before the accident his father "was 
driving on the side of the strect and 2 street car was comings north, 
and our car was g0ing south. There was traffic passing to my father's 
Tight, about fifteen cars. As this traffic passed my father's right, 
his car went on the rails. Before the accident, with reference to 
the two sides of the street car rails, my father's car was on the 
right hand side. hen my father was on the wrong side of the sirect, 
I saw a street car coming north on Kedzie. ‘The Street car was about 
half a block away. I heard the street car bell, and the street car 
hit the left side of my father's car. The left front of the street 
car hit our car. I dontié remember anything after that," The only 
material evidence given by the witness on cross-examinotion was that, 
"I do not remember anything except that my father turned out on the 
wrong Side of the street and I saw the headlight of the street car 
coming toward use I remember the callision, but nothine after it," 

Plaintiff, testifying in her ow behalf, said that prior to 
the accident her father was traveling south on Kedzie averue to the 
right of the street car tracks; that there were cars in front and in 
back of him, and that one of these cars crowded her father over to 
the left sides She continued: 

"I saw this machine crowd my father, and he was travelling 


the north bound track. My father was then on the wrong side of the 
street ai about 50th and Kedzie, it was about 75 to 100 feet from 


SOth. It is e dead street. At that time the street car had just 
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crossed 5lst Street tracks, and it was coming toward us. Prom 
this east side of Kedzie, my father turned his wheels towards 

the west, to the right. Then the street car was coming et such 

a rate of speed and the motorman was sounding his bell from a 
distance, when all of a sudden the street car hit in the left rear 
of our car, the front side of it hit, the street car, and my mother 
was killed outright. At the time the street car and my father's 
Gar came together, my father's car was at an angle, facing south- 
weste From the time when the street car and my father's car cane 
together, L£ was unconscious after that. *** There were several 
automobiles at that polnt travelling south and near my father. I 
cannot recall how many there were, Before the accident, the street 
car was on 5lst and the motorman did sound his bell. Just before 
the accident the street car bell sounded several times. idy father 
blew his horn and blew his horn. He got his front wheels and front 
right at an angle facing southwest, and the next thing I knew we 
were hit in the left rear, and after that I don't remember, several 
of these cars travelling to the right of my father passed him up.# 


On crosseexamination she testified that her father wos crowded to the 


left by the car st his side, and in response to several questions 


she made the following answers: 


"Q. Did the car hit him? 

Ae It pushed us over. 

Ge Did it hit you? 

Ae it forced us over, yes. 

Ge It knocked you over? 

Ae It didn't knock us over, it just forced us over, 
Qe What part of that cutomobile hit your automobile? 
Ae It crowded use" 


She further testified on cross-examination as followss 


"The side front crowded us. It Was coming towards father, 
and it was touching our care It was touching the front side. ‘/ith 
the left side of that car he wos gradually taking more space, by 
that I mean, scraping alongside of our care The length of the dis- 
tance that it scraped alongside of our car was not a block, but 
about 75 to 100 feet. I didn't see the car after thate ie didn't 
pass that automobile. It was travelling south on Kedzie. It was on 
the south bound track. It was at our right. It was not in the street 
Car rails, it was on the side of our car. ie were travelling on the 
rails.e We were travelling on the south bound rails, .t that time 
when it was crowding us, we were gradually getting overe There was 
acar ahead of use we did not try to pass any care" 


Although the evidence is rather uncertain as to some important 
phases of the case, plaintiff's witnesses testified that the accident 
occurred in close proximity to 50th street and that plaintiff's auto- 
mobile turned on the tracks near 50th street just as the street car 
had crossed to the north of 5lst street; also that the motorman rang 
his bell and plaintiff's father sounded the horn of his care From the 


evidence adduced, the jury might fairly and reasonably have inferred 


that the motorman saw the automobile in which plaintiff was a passenger 
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whe 
on the north bound track and that the motorman had at least half 
@ block in which to determine whether he ought to slacken his 
speed and allow the automobile to completely clear the track before 
proceeding past the point where the automobile was then stationed, 
While there is no direct evidence to indicate whether the motozvman 
did or did not see plaintiff's car, the fact that the motorman rang 
the bell and that plaintiff's father sounded his horn constitutes 
some evidence from which the jury might have determined whether or 
not the motorman was aware of the danger and in the exercise of 
ordinary care employed the degree of caution commensurate with the 
circumstances to avoid a collisione 

The law applicable tocases of this kind is well settled, 
and inasmuch as the case will have to pe retried, it will serve no 
useful purpose to discuss the legal principles involved. e are of 


opinion that the court was in err or in holding a8 | a ma mat t& ro of law 


should have 


ee 











that there was no evidence of the essential facts which 
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court is eeycanee and the cause is remanded ‘for. a new trial. 
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CHICAGO TITLE ARD THUST COMPANY, ) APPEAL FROM 
as Successor in rust, 
Appellee, BUPERICR couRT 
Ve 
JOSEPH CHAET, et al., JOOK COUNTY. 
) = 
On Appeal of LIONEL J. LIVINGSTON, 
Intervening Petitioner, ; ¢ 
‘ © fd 
Appellant. A. 6 1 6 


WR PRESIDING JUSTICE OHNIS E, SULLIVAN DELIVESSD THE 
OFIHIGN OF THE GOUHT, 

This eppeal comes to this court from on order entered in 
the Superior Court on Februsry 25, 1938, approving 2 master's 
report of ssle in « réesl estate mortgace foreclosure proceeding. 
The intervener wss not #n original party to the suit end did not 
appear until seversl years after the entry of the foreclosure decree, 
For some reson not plain to us he wis permitted to snpear in court 
on report of sale of the master and filed vhst is referred to as 
objections which we do not find in the ebstraect. intervening 
Petitioner claims to have recovered 2 judgment in the Municipal — 
against the owners of the fee and that et a bsiliff's sale on seid 
judgment they purchssed the fee, all of which wxa, of course, sube 
sequent to the mortg=ge lien end does not affect it in any wry. He 
wes then permitted to appear in court as an intervening petitioner 
and objeoted to the master's report of sale although he did not 
appear before the master and present his objeotions there. His 
objections were not made exceptions in the trial courte. Im addition 
to thie he had a witness sworn who testified vefore the court es 
to some facts in connection with the mester's reporte 

The complaint of the intervening petitioner, es we understand 


it is that the master took 2 deposit of 1,000 in cash and some bonds, 
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2 
and the belance was to have been paid when the sele wes confirmed. 
The total bid was £50,009 sand the bidder made 2 deposit of 71,900 
in cash and $13,500 in bonds and the balance, ss heretofore stated, 
wag to have been paid when the eale wes soprovede 

When a master selis property, the sale thereof is not in 
any sensé % Completed transsetion, but is merely an acceptance by 
the mester of an offer which he reports to the court and the so- 
called sale is not Sompleted until the court cives its sonsent to 


Srosdway-Ceormen Buildi 





the Completion of the asie. Levy ve 
Jorpor=tion, 266 Ill. ?79, 
- A@ wos said in Strovs ve Andergon, 366 I1l, 426, at page 432; 

“The officer conducting the sacle sects as the agent of the court 

in offering the property for sale. His declarstion striking 

off the property to the highest bidder esrries with it no 

interest or title to the property. the bid is only an offer to 

buy. Until, and unless, the court confirma the revort of ssle 

made by the officer conducting the acsle, there ig no gle." 

Even if the interveners were properly before the court, we 
cannot see just how they were injured in any way by the court pro- 
ceedings and no such injury hes been pointed out to use While 
the master is bound by the terms of the deeree snd eannet vory 
therefrom, yet the entire gum wes paid in sompliance with the terms 
of the decree of foreclosure, The trisl court did right in opproving 

eS ESTUARIES? NINETEEN eee 
the master's sale in the form thet it did. 
A REED 

For the reasons herein given, the order Approving the 

moster's report of ssle is hereby affirmed. 


GROEN Al FIRMED. 


HEBEL, J. OONCURKS; 
BURKE, Je TAKES NO PART. 
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IGNAZIO DANILE, et al, 

APPEAL FROM 
Ve 

SOCIETY SAN BIAGIO OF 8ST. BIAGIO 


PLATANI, (also known ss SOULETA 
SAN BIAGIO PLATANI), a corpor>tion, : 


Appeliant,. ; Az 614 


MRe PRESIDING JUSTIGE DENIS £, SULLIVAR ORLIVERZD THE 


) 
Appellees, } 
) 
| 


OPINION OF THE COURT, 

This is an appeal from = decree entered in the OCirenit 
Court wherein a member of 5 society which it is slleged «ss incor=- 
porated under the statute, not for erofit, hed formed s company 
consisting of approximately 129 members for the purpose of paying 
death penslties and other benefits. A digpute srose among themselves 
about the carrying on of the business and some of the wembers had 
been expelled from the society, particularly the plaintiffa. 

Pisintiffs sllege that the officers and dissenting members of 
the society are stiil conducting the business thereof, collecting dues 
and assessments for sick and desth benefits, although they hsve been 
advised by Counsel snd the insurance department of the State of 
Illinois of the illegality of the society's continued operations 

Plaintiffs further allege that they sre willing to secount 
for any moneys which may be due to the society and sre willing to 
abide with 211 court orders entered for the préservation of the 
society's assets and the equitable distribution of same; that 
pinintiffs and sll other members similarly situsted ore being sub- 
jected to certain penalties and lisbilities beceuse of said illegal 
operation of the society; thet the society's funds, assets and property 
are in danger of being diverted or diminished from its purpose by those 
in control, unless restrained by the court, and plaintiffs ask that 


the court determine the rights of 211 the parties and thet a 
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receiver be appointed to conserve ond distribute the society's 
assets; that the court preserve the society's funds and assets by 
necessary restricting orders and decree the distribution of the same 
among all the society's members snd dissolve the ssid society, 

The defendents"answer denies thst they relinouished any 
right to strike the complaint filed herein and alleges thet seid 
Complaint frils to state 2 csuse of xction. Further answering 
defendants say thst jurisdiction, with regsrd to reineorpvorstion or 
conferming to any inw, is the exelusive privilege «nd suthority of 
the Secretsry of State or the Director of Insurance. 

Defendants* answer neither sdmite nor denies that the 
society's assets are about $4,900.90; neither sdmits nor denies 
that the defendant society hes received » certificate or permit 
as alleged in the complaint. 

A motion was made to strike the complaint, which was overe 
ruled. No motion vasa mede to strike the answer, plaintiff. 
apparently being satisfied with suohanswer, 

In some way the conse got before 2 master in chenecery, 
although the abstract doés not show how, The abstreect shows that 
a decree was entered April 28, 1938. The master's revort was filed 
ay 19, 1938, although an order wes entered April 7, 1938, making 
objections to the master's report stand 96 exceptions and setting 
exceptions for hesring on April 25, 1938, On November 12, 1937, 
an order was entered appointing Michael A. “omano as receiver for 
defendant Society San Bingio Plateni. Wo appeel was taken from 
this order, 

4s heretofore stated, on April 7, 1938, an order was entered 
making objections to the master's report stand as exceptions, and 
setting the exceptions for hesring on April 25, 1938. Wo exceptions 


appear in the abstract. This is important for the reason that 
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paragraph 2 of the decree which waa entered April 28, 1938, reads 


as follows: 


“2. That the Waster*s report and the findings therein 
contained sre true and correct, except ss to the exceptions 
taken to the conclusions of ls» contsined therein, which said 
exceptions have deen sustained and filed with the Court and 
the Master's conclusions in respect to the law appliesble 
thereto have been heretofore overruled.” 


se have not been privileged to know what the exceptions 
were to which the court refers, 
In its deoree the court issued the following as an order; 


"It is Ordered, Adjudged and Decreed that the Uaster's 
report and findings therein contained sare true and correct 
save insofar as this Court hrs sustained the exceptions filed 
by the plaintiffs in connection with certnin conclusions of 
law and recommendations in regard thereto made by anid Uaster, 
Wherefore it is Ordered, Adjudged and Deoreed that the said 
report of said Masterein-Chancery, John A. Sbarbare, in rll 
respects, otherwise than those conclusions to which plaintiffs? 
exceptions have been sustained, be and the same is hereby 
ratified, confirmed and approved by this Court." 


The deeree then continues: 


"It is further Ordered, ont rage and Deereed that said 
cage be swain referred to the said “aster-in-Vhancery, John 4, 
Sbarbsaro, for the purpose of taking testimony and reporting on 
the persons who are members in good standing of said defendant 
society as of the date of the filing of the Oompiaint herein, 
to-wit, liovember 8, 1937, and for the reporting by said Master 
of the manner, method and ratio of distribution of said funds 
amongst the members, * * * and thot said Mester is to report 

to this Court, with all convenient speed, his findings, con- 
Clusions and recommendstions reached by him in this matter, 

It is further Ordered, adjudged and Decreed that the 
jurisdiction to prs: upon the amount to be allowed the plsin= 
tiffs for their costs and the amount to be allowed as and for 
their attorneys’ fees in regsrd to this proceeding and the amount 
of fees to be allowed the ‘eceiver herein for his services be 
and the same is hereby reserved by this Jourt; and the Court 
further retains end reserves complete jurisdiction to enter any 
and all necesanry orders to carry out and effect the terms and 
provisions of this decree and to give any further directions and 
orders which may be necessary to distribute the assets amonget 
the parties entitied to same." 


Thereupon there ens prepared » stipuletion as to the materiel 
evidentiary facts, snd alao >» certificstion of purported questions 
of ilsw involved in this proceeding, which procedure was doubtless 


intended to comply with ule 23 of this court. The certifiesation 
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of questions of law involved in this proceeding were certified to 
by the trinl judge, The cuestions, three in number, are lengthy 
and involved, and contsin so much thet is not necesasry, and leave 
out so much that is needed in order for a court to be able to give 
such concrete answers %*3 would be helpful in this situstion, 

Rule 83 (section 2) of this court provides in part as 
follows: 

“(3) The judge of any court of reoord, may, if the 

parties litigent essent thereto, certify any question or 
questions of law srising in any case or preceeding whatever 
which may be tried and finslly determined before him te this 
Court, if the osse is reviewnble by this Price together with 
his deoision thereon, * * ** 

The difficulty with this esse aubiae to this court at this 
time is this, the jurisdiction of the css3e¢ has been specifically 
reserved by the trial court, by ita deoree, for «ll purposes in 
connection therewith until its finel decision is reseched, fhere 
has been no finel disposition of the subjeetemeatter., This is 
neither an interlocutory appesl nor is it en sppeal from a final 
decree, and «8s the rule applies only to eases which have been 
finally disposed of, we sre unsble to see in what manner this appeel 
would lie in this court. The rule, eccording to its terms, applies 
only to any case or proceeding which may have been tried and finally 
determined, we do not believe thst in the present condition of the 
record this case is properly before us, and for that reason the 
appeal from the Oircuit Court is hereby dismissed, 


APPEAL DISMISSED, 


HEBEL, J. CONCOURS, 
BURKE, J. TAKES NO PART. 
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He MOFARLANE & GGMPANY, 
APPEAL WROW 
Appellee, 
Ve MUNICIPAL OCURT 
BELOIT DAIRY COMPANY, : : eZ 
Appelisant. 2 y G i 6 1 ri 
MR, PRESIDING JUSTICE DENIS £. SULLIVAN DELIVERED THE 
OPINIGN OF THE GOURT. 
Defendant brings this sppeal from 2 judgment entered in 
the Municipal Court for the sum of ©2,515625 in in favor of _Plaintif? 


ee 


and against defendant a¢ the balgnee due under a written cont rect 
for the construction and mounting of two automobile truck bodies on 
two automobile truck chassis which chassis vere furnished by 
defendant to pAaintiff for that purpose, 
cudgnent in this case was entered on & | motion of the plaintiff 


“ PORONMURENE YA p pe 


who moved the court to strike defendant's onswer for the resson ‘that 
Neteceieerenenesementann 
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4t did not set up cy valid defense te the elaim of plsintiff. 

The amended statement of claim consiate of » detailed recie 
tation of other evidence accompanied by letters and exhibits 
attached thereto in connection with the trensaction between plain= 
tiff and defendant. 

It appears from the pleading and evidenoe that plaintiff end 
defendant entered into s written contract, whereby plaintiff agreed 
to construct and mount two automobile truck bedies on two sutomobile 
truck chassis, the chassis having been furnished by defendant, in 
accordance with certsin specifications; thet plaintiff «as to 
reoeive payment for said work upon its completion. 

It further appears from the pleadings end evidence that when 
the work was finished there was not, soparently, a complete or 


substantial fulfillment of the contract, in that the automobile truck 
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bodies did not comply with the specificstions; thot plaintiff 
demanded payment for its work, but defendont refused to make payment; 
thet on or sbout way 8, 1937, defendent paid plaintiff %2,210.35 

on account on the contrect, withholding the balance until slaintiff 
should complete the work by conforming the bodies to the specifica= 
tions as set forth in the contract. The pisintiff apparently 
admitted non-complinnce with the contrset and specifications as 
plaintiff again received the automobiles to make changes in the 
bedies and again returned them to defendant, 

In its answer defendant recites what transpired between 
the parties, stating thet an agreement was entered into between 
plaintiff and defendent to have certain bodies made for certain 
automobile chassis; thet a diapute sreose between the parties, 
defendant claiming thet the bedies were not in accordance with the 
specifications; th=t defendant paid plaintiff $2,210.35 on account 
on said contract, withholding the belance of the contract price 
until piaintiff would finish its work to comply with the specifiestion 
as Gonteined in the contrect,. 

Defendant's anewer further states that thereafter plaintiff 
undertook to complete its performance under said contract to conform 
said bodies to said specifications and made the ehanges and alter- 
ations referred to in paragraph 5 of plaintiff's amended statexzent 
of claim, but defendant st»tes that the changes aforesnid did not 
Complete the performance of plaintiff under anid contract in that 
they did not wholly conform said bodies to sid specifications but 
said changes and alterations constituted enly a minor portion of the 
alterations required of plaintiff to comply with the specifiestions 
ef said contract. 

Defendant's answer further states thet plaintiff olsima 


that in order to complete its performance under 3214 agreement 
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3 
according to its terms, to be entitled to the balance of the agreed 


contract price for the work called for by ssid agreement, it is 
recuired by pisaintiff, by seid specifications, to do the following; 
to change the shape of aaid bodies and the shape of the roofs and the 
manner of attaching the roofe to the bediea snd the mouldings »round 
the windshield windows: to make, sccording to the specificstions, 

the proper silowsnces for expansion of the wood framework due to 
temperature changes and changes from dry to ret, =nd to correct the 
swelling of the bodies and spreading et the floor line by removal 

of aluminum floor corner angles snd floor aletes, and raising floor 
pintes, and the removal of the entire top wood floor snd insulation, 
and sir drying same, and drawing bodies together 28 much xa possible, 
and replacing insulation and outting down and replacing floor, and 
leaving spacings between all boards to allow for expansion, ond 
painting floor and all of wood frame-work with asphaltum paint, and 
replacing aluminum floor plates and angles with non-rusting scrers 
and bolts, and to cut the top flange of stainless steel side kick 
pistes and placing new angle on top to meet floor plate; replacing 
ali aluminum moujdings on the side door openings, rub rails and rear 
chrome plated bus reiiings with brass nickel-plated screws instead 
of iron nickel-plated screws. 

Defendent's answer further st«tes thet the work mentioned in 
parnagreph 4 of its answer is required by the terms of said contract 
to be done and performed by the plaintiff in order to complete 
plaintiff's performance under said contract and entitle it to the 
balance of the contract price; that defendant has at all times been 
ready, able and willing, and hes offered to plaintiff to mike ssid 
chassis and bodies thereon sveilsble to the plaintiff, ond to do all 
other things required of the defendant under said contrect in order 


to enable the plaintiff to complete ssid work but thet the plaintiff 
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delayed and refused to complete sid work and to do the things 
required of the plaintiff to be done under 62id contract before 
plsintiff is entitled, under the terms thereof, to the balance of 
the contract price, 

Defendant's enswer further ststes thet the fair and renson- 
able value of plsintiff's work and verformance in the present form 
of partial completion and conformation to said specifications and 
said agreesent is not in excess of the sum of ©2,210.25 heretofore 
paid by defendant to plaintiff, and the plaintiff has no further 
Claim ageinst defendant for the balance of the contract price 
unless snd until the plaintiff shall ee the things recuired of 
it to be done by ssid contract and said apecificstions. 

The purpose of plesding is to make en issue upen whieh 
evidence may be heard. then the motion was made by the plaintiff 
to strike defendent's snswer thereto such motion was ecuivalent to 
e demurrer, In the Municip=l Yourt orsectice 2 motion to strike a 
plesding has the effect of a» demrrer thereto. 

In State Street Furniture Co. v. Armour 2 C9., 259 Ill. 
Appe 589, the court snid: 

"The main question on this record, therefore, is whether, 
admitting sll the weli plesded fsetes 2s allesed in the -ffi-e 
davit to be true, ssid sffidavit stotes « legal defense te 
plaintiff's claim * * ** 

In reeding these pleadings in the instant case we believe 
the answer sets up sufficient to take issue with the claim of 
pisintiff and evidence should have been heard upon the eome. ive 
are further of the opinion that the court erred in atriking the : 
answer and should have permitted the same to stand and should have 
rere oes ONIONS Uae avemceesentbEntansseapen sssesasuefiommmaaes 


heard any competent evidence offered thereon. 


For the reasons herein given the judgment of the Municipal 
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5 
Court is reversed sand the c»use is remanded with directions te 
permit the defendant « renaonable time to file on answer to pleine 
tiff's claim and to try the issues made thereon. 

JUDGMENT REVERSED AND CAUSE 

REBRANDED WITK DIRECTIONS, 


BURKE, J. TAKES WO PART, 
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FORD ROOFING PROOQUCTS CO., a 
Sorporetion, 
APPEAL FROM 
Appellee, 


Ve 2 g' ot TA "es ~ 
Ae O 


On Appeel of RICHARD J. FITZPATKICL, 
et ale, 


Apne llantse 





WRe PRESIDING JUSTION OFHIS £. SULLIVAN SELIVER*®D THE 
OPINION OF THE COURT. 

A judgment by confession ¥-8 ehtered in favor of plaintiff 
Ford Roofing Products Co. and sgainst defendants, Sichard J, 
Fitzpatrick, et sl. for the sum of $5,228.05 and costs, for principal 
and interest on » judgment note, 

Thereafter the defendants, appellants here, cnme before the 
court ind filed » petition and motion, stating there was no consider- 
ation for the ssid note from plsintiff to defendonts and that the 
same wos invelid, end preyed thet said judgment be ovened and thet 
they be permitted to appesr and defend and thet seid petition stand 
ag their affidevit of defense, 

This motion the court ordered entered and sostponed to 
March 28, 1938, and plaintiff w2s ordered to file 2 counteresffid=vit 
within 10 deys as to diligence and thxt defendants reply to the 
counteresffidsvit within 10 dsys thereafter, 

To the countereaffidevit filed by plaintiff there wes 
atteched a contract of gusrantee thich was entered into betreen 
Plaintiff and defendants eusranteeing the purchssing of supplies by 
one cervatius to the extent of ©10,000,05, 

The answer of Richard J. Fitzpatrick and Irene A, Fitzpatrick 


to the countereaffidevit contains the following: 
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"deny that Richard J. Fitzpetrick, to facilitate sales, found 
it neceasary to establish his own distributor, as slileged; 
that on and ofter April 17, 1938, pleintiff gave credit to 
Servetivs for more than “10,000, and that continuously from 
April 17, 1936 until Servetius discontinued business, the 
eredit given him by plaintiff, slwsays, and at any one time, 
was in excess of %10,000, and was in excess of defendante* 
limited gusrantee, end the mrchandise for which this suit is 
brought to recover, was sold by plaintiff during said period 
of time and was in its entirety included in the credit given 
in excess of the limited guarantee contained in said controot 
of guarentee, and thst these defendants are not lisxble under 
said contreet of guarantee or e2id note siven to secure seid 
guarantee; that these defendants have been relexsed of any 
liability under the contract of quarantce because plaintiff 
did not exercice due diligence to collect from the principal 
debtor; deny that plaintiff demanded of “ervstius the money 
sued for herein, »nd thot they therefore hove been released 
of liability; that the indebtedness eued for herein wes included 
neither in the contract of guarantee nor in said note, and 
piaintiff was not entitled to eonfess judgment on «sid note 
ageinst the fitzpatricks for seid indebtedness." 


we are not determining at this time whether the pisintiff 
should or should not recover, but re think the foots aet forth in 
-snid enswer sare sufficient on the f°ce of the record to have 
warranted and required the trial court to re-open the seid judgment 

ical ae ieee art aati hci Meelis hese sacsiaien 

and to have permitted defendants to meke their defense. In refusing 
to do thet, re believe the trial court coumitied error, 

For the ressons herein given, the judgment of the s#unicival 
Court is reversed and thé cause is remanded vith directions to 
permit the defendants to make their defense by the introduction of 
evidence and proof in support thereof, 


JUDGMENT REVERSED AND CAUSE 
REMANDED WITH DIRECTIONS. 


HEBEL, J. CONCURS; 
BURKE, J. TAKES NO PART, 
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JOSEPH FISHER and LAFAYETTE FISHER, 
deing business as FISHER AND FISHEA, APPEAL FROM 
Plaintiffs - Appellees, 
MUNICIPAL COURT 
Ve 
MAX ROSENBERG, OF QHUIGAGO 


Defendant, 


RAVENSWOCD APARTHENT GORPORATION, a 
corporstion, 






Defendent - Appellant. 





I.A. 613" 


Re PRESIDING JUSTICE OFHIG FE. SULLIVAN DELIVENED THE 
OPINION OF THE COURT, | 

This is an appesl from a judgment entered against defendants 
in the Municipal Court in the sum of ©300.00, for attorneys’ fees, 
Defendant's second snended affidavit of merits was strioken and 
judgment was entered age xforesside 

Plaintiffs’ filed » statement of claim alleging thet they 
were retained by defendant to represent said defendant in all matters 
arising out of a certain petition theretofore filed in esse Ke. 
551603, then pending in the Superior Court of Cook Sounty; that 
defendant .greed to pay plaintiffs 2 reasonable compensstion therefor; 
that plaintiffs rendered certain services; thet plaintiffs" services 
resulted in the entry of an order in ssid couse No. 551602, then 
pending in the Superior Court of Cook County, in favor of defendant, 
and that the plaintiffs are entitled to the sum of $300.00 as 
reasoneble compensation for the services rendered. 

Defendant filed » jury dem=nd and subsequent thereto filed 
a second amended affidavit of merits, setting uv that the defendant 
Genies that it retsined plaintiffs to represent it in all matters 
arising out of the petition theretofore filed in ense No. S51EN2, 


then pending in the Superior Court of Cook County, but thet on the 


contrary, defendant retsined plaintiffs for the sole purpose of 
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responding to seid petition in behsif of defendant; that defendant 
denies thet it agreed to pay plaintiffs what is commonly referred to 
as 2 reasonable fee, but thst all parties had agreed that only 
nominal fee would be charged for such services as might be recuired; 
that the defendant denies thet the petition theretefore filed in 
ease Noe 551602, then pending in the Sunerior Jourt of Cook Jounty, 
was denied by reason of the services nilegedly rendered by pleine 
tiffs and defendant therefore denies thot plnintiffs are entitled 


to the sum of £300.00. 
As before st»ted the affidavit of defendant wos stricken and 


judgment wes entered by default. 
we do not see how judgment could —_ been entered on plaine 


tiffa’ statement of claim es it only slleéges thet plaintiffs were to 
receive “reasonable compensstion" and no slleg=tion or proof sustaine 
ing same w=s made as to what should be considered 2s “ressonable 


Compensztion", except the m€re Conclusion, which atated; 


* * * * that Plisintiffs are entitled to the sum of Three Hundred 
($300.00) Dollars as reasonable compensation for the services 
rendered," 


The affidavit of merits denied that the services had been 
rendered or thot defendant agreed to pay the compensntion. Further, 
that the agreement «as for only a nominel fee and further thet the 
agreement was thet the attorney Rawson was to do the work and plain- 


tiffs were merely to supervise the plesdings and use their name, 
The statement of claim and the affidavit of merits made pn 
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striking the defendant's affidavit and entering ud ent. 


For the reasons herein given the judgwent of the Municipsl 


Court is reversed and the ceuse is remanded with directions to permit 
the defendant to file its affidavit of merits uoon #hich evidence 


should be heard and judgement entered in accordance therewith. 
JUDGMENT REVERSED AND CAUSE REMANDED WITH DIRECTIONS, 


HEBEL, J. CONCURS, 
BURKE, J. TAKES NO PART. 


I | Sandgeeteh dads jinehacteo te Liaded al meitiseq bier ot yaibrogees 


ov havreloy Yiromueo eh sodw ettibetedy yey of beotee He tede setaed 


2 ying todd beetye Sed esitusg Lhe seme god geek aicugoseot « ee 





jberivzey af tdygie am seoivrse ddwe tot baggedo ed bdion est Lankmen 
Hi | ak ROLLY otetoderedd Mosthsed od? todd aolneh Inabneteh Bit tade 
i avitvumt? ave To ttvoh rosreaut et mh gasbase godt so LES 208 Sano 
~ately yd Sorobaee ethagaites aeoivese od? Te angaexr yo Beitneb ew 
| SoLsites ave atlitdieiq tedt seiveh exetereds taahawteb fue attit 
i NOOSE ko mun odt of 
| bur aviohate eax denbeeteh to tivehbhtta edt betode stetod @A 


etiotkeh yi hevedao enw saenghurt 
~iiele: ae herodee need aend Binoo frmmSut wed oe toa ob on 


ot ores attitutetle dene tom eLte “leo ti BR wbeLe te tuscotate bettas 





egivvare toot ry soiteyatia an bits “Kodde eireqmoe oidanonser” oviover 
sidadormet" ox bevebiaseo ed bivoda fay of an ebaw nee maz pag 
g ;farste do ten olaviones srem wid FqPORUS .*a6iteenaqwos 
| ferba! seve? Yo ewe oy of beletvaw ote el tivaiais fade # © * |W 
| amninzen adt 303 doltigenageoe oidaneasos se erelion. ( Berrie th ci 
| oe bed eaniyiesg oct tot boloob etitsa te divebithe wah 00 00: 
| qesiiewt .avdtweneqegn add yee of Dooege duehastob teae ae herohnes, 
ete ted? sedtent fee se Lenimon » Wie ned eon tooo edd tadd 
| ~aialy fox Srey oof Gb oF caw aoewed yearcite od? vodh sem Poomaergs 
sant Tieds seg bas agetbasiqg dt eaieteces o¢ yore axsw nines: 
ccm oben athrom To _fivabddte Fissele Eau Min lo Les, tagnetede ost | 


PW Rip apmamier SS 


aL tocee “bod gdmmpe. th bas ont “grad isos, 5700 MG satan sonal 
etacaghul gaixe tas hey ft tivabsvte e'santinot ob sat gatdivite 


ads earn 


ioyioiaul’ sft to saamghut edt a9, werk aloxed enoans aaa oF 


| tkisesac of anoitmerth Adie Sebremet at pe ode er Peamevex, ae #100 
encgahiee docte mony svites To Shvebitts ef2 Off oF trebaoteh ec 


f  ittveredt @onshigets ai baxedie, tomephul bas. brtcod ed Sigode 
eQHQEPOLHLG MTIY GIUMANER FAQAQO OHA CRRRUTEE: SERRE 














40404 
DR. Fe He WILLS, APPEAL PRO 
Appellee, 
MUNICIPAL COURT 
Ve 
JOSEPH A. RUSHTON, OF EVANSTON. 


Appélisnt,. C 


fy; TO é | 
gId L.A. 6 J ® 


MR. PRESIDING JUSTICE DERIS EF. SVLLITVAN OBLIVE VED THE 





OPINION GF THE ov eT. 

This is an appeal from 2 judgment for $1,324,090 entered in 
the Municipal Court of tvanston in favor of Ore Fe. He Willis, plain- 
tiff, and against Joseph H. fushton, defendant, for s@ervices rendered 
by the former at the request of the defendants 

The record discloses that there is no dispute ss te the 


services having been rendered or ss to the nmount ssked therefor, or 


the offer of the plaintiff to take a lesser sum in order to get the 


moneye 
Defendant claimed that he offered to pay the bill without 


any deduction, but thet he wanted to psy it »t the rete of 850.00 
per month snd insisted on paying the entire emount, but in amounts 
to suit himself and =t timee convenient to him. %e eannot find 
anything in the record which would justify such action and we think 
the trisl court vse justified in entering judgment for the amount 
Claimed and admitted to be due and owing. 


For the ressons herein given the judgment of the Municipal 


— 
anno tee 
ak ncenlraeettesos! 


Court of Evanston is hereby affirmed, 
JUDGMENT AFFIRMED, 


HEBEL, J. CONCURS, 
BURKE, J. TAKES NO PART, 





dOBOS 


WOAN JAZYGA sOLddte 4H Tyne 





gee Loaga 
: vs 
HOTHEU 4 HISROL 


oe te 


seh — 


SRP Qa2viee SAV ale 64 Saad GOR TSRL AARC LOEt GAM 
| sTRUOD BVP GO HOIMEIO. 

mk hevadae 60,088, 1) rot tranghvt « went iosqqe we eb atdl. 
“Ginig ,@hilis® of ot otf To terval af sevacare te feed fawloiank edt 
Herehaek seoivres: te¥ ,tachbseted ,ceddeuw vi diesel denkege bre (rte 
SnON One Yo seouper ent G4 cont edt Yo 

ate ot we atuyelh on ei sved? font esegieeip breoet Sd’? | 
 ,volavett Hexer tiveme ey OF oc ce bexehaer moet Gaival eeetrTres 
ent ¢e— o¢ vebto wi up ter2el # eed of TIPadaty sat Yo YP ons 


oyere One | 
twottia Litd edt yaq 08 pbexetie we aedd hemsece tandaoren | 


60.088 Yo Sben BSF “Fo FE Yay oF Beddow od ‘feels sud | 





efnvosie ai Tot {gavome erldire eff aniyeq no betatact sai dinon 189q 
batt dents of hd oF Sevtaeviios askit te bay Visemdd Cie et 
txtat or Des mottos deve Yliveut biuew doidw Drover ‘edt af yoddiyas 
 gavome sft va teaaybet gateoime AP DetYideut cow dogo Tele e wate 
‘gpiiwo bar out af oe beetinte hae BewkeLo 

Lac date eat ‘Yo savargtat ods Aovig aloved anownet dit Tet 


- sbomed tt 9 wWered as noseanvi te #000 1 
rea f raampaut 





40435 


NORMAN B. PITGAIHN and FRANK ©. NICODEMUS, APPEAL FROM 
JRe, Heceivers of WABASH RALL*AY COMPANY, 

) 

) 

) 


(Plaintiffs) Appellants, GIRGUIT COURT 


Ve 
COOK COURTY.e 





GUS DREYFUSS, 
(Defendant) Appellee. 


PATA. 619 


WR. PRESIDING JUSTICE DENIS &, SULLIVAN OELIVE ED THE 
GPIWION OF THE OGURT, 

A eompiaint in Chancery «as filed agsinst defendsnt-spnellee 
and on a motion to strike, the weid complaint was dismissed for 
want of equity end plaintiff brings thie &oneal. The compiaint, 
the allég tions of which we mast consider ss true, on such uction, 
defendant heving filed no appe:rsnee or briefs in this court, is 


set forth as follors: 


“That the defendant began negotistion with the Southwestern 
Hide Vo. of Gen “ntonio, Texas, by wire and mail, for the purchase 
by him of « lot of hides of which ssid Hide Co. was the owner, 
and on which the Laredo Netionsl Henk had a lien by mortguge, or 
otherwise, and, after seversl dsys consuamed in comminic«tions, the 
defendant srranged for 2 credit in fevor of the Leredo Sank vith 
the Yontinental Sank of Chicago in the sum of sbout 8,900, and 
urged the Laredo fiank to hesten the shipment of the hides with 
drafts attached to the bills of lisding. 

That the hides were shipped in two cars under order bills 
of iading to the Hides Co. st Chicago, whieh bills of lnsding vere 
taken up by defendant st the Ohicago Bank and mailed to the 
wabash 4ailroad sith the endorsements of the Hide Go, snd defendant 
thereones 

That the hides arrived over sid railroad = few days after 
loading in Texas, and seid railroad mailed to the defendant freight 
bills on the tro cars stating the kind and weight of the property 
and the rate per crt. of the charges accruing thereon under the 
applicsble and duly filed tariff, the charges on car StLBéu-3044, 
from @rror in extension, being stated in the sum of °291.36, 
instead of €891.16, which bills defendsent promptly psid, and 
which shipments were delivered as per his directions, 

That the mistake in the rendition of this bill was discovered 
by the railroad very shortly, snd corrected bill sent to defendant, 
who objected to paying the balance because he had purchased the 
hides on condition that the Hide Us, pay the freight, 

Theat the reilroad's attorney then sddressed defendant by 
phone and by letter respecting the payment of this belence, and 
received the response of refusal to pay because he had purchased 
the hides under agreement thet shioper would pay the freight. 
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Meanwhile, defeniant rendered to the Hide Co, = statement 
of his payments on the shipments which were deducted from its 
invoice, viz: drafts paid, 8,871.88; freight cherges paid, 
$1,519.48, including this Dolanoe, due to mistake as sdditional 
freight. 

Pieoet thereafter plaintiff brought evit sgsinst defendant 
in the Municipal Court of Chiesgo for resovery of thia belance, 
alleging the transportation and delivery to defendant of the two 
cars of hides, the charges accruing on Car StLb4¥-2944 under the 
applicable tariffs the sum of $@91.16, the rendition by mistake 
of bill for such cherges in the sum of $291.36, and defendant's 
refusal to pay the balance because he had purchased said hides 
on condition of the shipper prying the freight, 

That defendant filed three affidevits of defense in said 
suit denying any mistske in the rendition of freight bilis, 
Claiming the clsintiff's seceptance of psyment of the bills 
rendered as e release of his liability for further ch-rzges, but 
not denying his purehsse of ssid hides in either, 

That triel of this suit »as begun on #ereh 10th before 
court snd jury, concluded on the next disy, when verdict was 
returned in favor of defendant, snd judgment entered accordingly, 
and motions for new triel and in srrest of judgment overruled, 
and sppesl granted on condition of bond in 39 days and bill of 
exceptions in 6O days. 

That on H#srch 18th plaintiff made motion to set aside the 
judgment of Msreh llth beceuse of agurprise from defendant's testig 
mony, when celled as 5 witnees in his own behalf, to effect that 
be hod not purchesed said hides or dirested their shipment, and 
took up the bills of lsding covering them st the bank solely os 
an secommodetion to ssid Hide Yo. or its represent-tive then in 
Chieago, at his request, 2314 motion being supported by the offi- 
davit of plaintiff's attorney of defendant's claim over phone 
and in letter of Chese of asid hides on condition thst the 
shipper pay the freight, snd of defendant's failure to deny such 
purchase in either of the «ffidevits of defense fiied herein, 
which motion ess denied, 

That within % days from the entry of judgment the plaintiff 
presented to the court =n apeesl bond in the sum fixed, conditioned 
ag required by law, and signed by 2 surety owning unencumbered 
real estate in Chicago of the valve of 410,099, whieh bond the 
court refused to approve because not azde on 2 form used in that 
courte 

That within 60 days from the entry of judgment a stipulstion 
extending the time for filing bill of exceptions 20 days was 
filed with the court clerk for entry on the record, byt wes over- 
looked and not entered on the halfesheet. 

That within the time fixed =» bill of exceptions ves left 
with defendant's attorney, who remarked that an appesl would be 
a waste of money, from defendant's insolvenoy, 

That, ister, an order further extending time for bill of 
exceptions 10 days wos made, 

That on June Sth pleintiff's motion for a further extension 
of time for such bill wes denied, because the record did not 
show stipulation for the 20 day extension, whereupon such stipu- 
lation wae produced from the clerk's office, and the court ststed 
thet order would be entered on next day extending such time 
2ro tune ss of June Sth, and on next dey the court stated that, 











tnonetete s .o0 ebiv oct of bereheer tuekaeteh jolidemeews 0. 
eti mort betouwbeb erew daide eteeeehite ect “ne eo Geryad ahd. 46: 
ieag eogzeds taptett (82.180,9% ,biew edtexb ieniv .eotovnl 
Tencisibhs ee stetelw of Sub goneled efit gebbalow. 10 6.2 1h 


rag fe 

tishnateh jagkease thee $iguong etitmisiq tetteereds teat 
qetuaice’ aide Te Fagor gga tl oyeeisy to @uued Leglelawl edd ak 

ows adt to tachaera> of yrowilab bax nolktodvogeaet? sfe aaky 
oat tebne MOS-NAdIES ts0 ao yaiuvrooe neytade odd yRobid to arac 
stetain yf voléShaes oz tome to gue edo ethite? eldeetiqgs 
gltssboe¥eh fas 18 sf8E% fo wud edd al gegtade dowe tot Litd to 
eahio bier Doasious bed od aguned opteled odd yoq o¢ Leautex 





: Slesl suid gaiven reqinin edt to feléibaeo no 
bias ak agnet sh. te ativebitts send? H8L2t tasbavteh sat 
eeilis dimiert to aeltihaw: edt ai Giaieda yas sxbyeed dive © 
eilid edt to tueuyeag to sone grees ett igelelg edd grimtelo 
fod ,etrtado torttpt rok yhiliceil aid % seeatou « wa berebaor 
eteigie pi eebid bles Yo gander: efd gatyaeh ton 
eroted deOL decew ao aeyed eee dice eld Ye Eniee Pane oO Ooo - 
az? toibyvey moge ,yah xen ods go behyiekes , beg Barmy Scots 
a béretce Mom het bak eshantes te wher we 
genera 29% aad te #eevsx ai bas Leia? wen net aneltom bas 
Lid hax oye Cf wi baod te aebtidwes ay besarte Insege baw 
yok 08 ma Re Sear TP eRe, 
we sites ter at nekvow ebex Ti itaisie wire sore to ted? sa 
~kteet etashaets® sort sy to saveced atil dove to Joong 
toad fostte of eg ae is at hg Pe 8 athe peti — ate Or ve 
bac attemgina shedt kogoet bd ne 
_ wae ‘gist ant te weet gs ie abe eibed tere to tte yg ce io 
aod a a1 % ; oe bey H bkeoe of dodtubomnp 
mitts 4% et Bie) Be 478s Le 
_ Bieta veve winto ree a if alte phtti keh 
Pa! ¥od) godtinaes se sebid bine “te see ceetet 
age at @telint ettasbneteh to baa ae 9M ‘> 
oxeN belit seneted to etivehitts ye to % att Or eet to totes 
tivaiele oct teemghut te yriwe ent moet Pt of nie 
fenettinaes ,bentt mye off af brood gen ae trego ade of betevony ; 
horedeumrenn grinws yreure # ie bie yeel Yd be 
edt Smad dette O00, 028 tom th ei elope <éet 
gadt at beet mist « mo ebex dow oomaee svosate of ‘pewmter: 


sobteLugtiy s troegbet to yrtee edd wort yeh OF mearie tour” 4 
age eyeh Of snotiqeoxe to ite 4a Ot Omke One 
-“e¥o Bar dud bagoet edt Paice hy pa Tseng th cetay Jen /* 


#tal way anol tyeoxe + iLid so Sextt awk ode at 
ad biuter fseugs si nneltount etl ete , yen te" 
to LLid ret emit “Joitnerx> babii cebro me 


wolaaeexe vecdtut » tot notion ettivetely ai@ sacl we 
ton B£2 Brooet ons eeucoed ybetmeb new Lite 
OR fous’ nocwerady ,aeleneixe gah Of an? 
bateds Prue oct bas ,soltte e'deolo ode mort beoubeay 
ont? dove gatttiesxs Yob tran mo bererse bY Bivow 
“bed? betete Pryoo edt yeb grow me Ban adil ot pi stag! 

















: 





















counting said stipulation and previous order, the time for 
filing such bill was 9 days from entry of judgment, Mareh 10th, 
which time expired on June 8th, overlooking the fact thet such 
time runs from the isy of the overruling ef the motion to vacate 
judgment, also because sn appesl bond had not been filed, 

That shortly thereofter pleintiff moved the court to 
correct the record to show entry of judgment on arch Lith instead 
of Harch 10th and further extend time for filing bill of exceptions 
r fees as of June 8th, supporting such motion with the 
a devit of plaintiff's attorney that the trial of case ~as 
begun on March 10th and continued to following dey, and offer 
of the Municipal Court record of usreh 10th to same effeet (such 
motion was denied, and again renered within % ‘isys thereafter, 
and sgain denied with lerve to file bill of exceptions respecting 
such motions within % dsys, which wes duly oresented, and so 
marked, but not signed), 

That following feilure to obtsin return of the bill of 
exceptions from defeniant's attorney, and secure further time 
for filing such bill, oiaintiff's sttorney wrote the seid Hide 
Coe informing it of defendant's testimony, th=t he had not 
purchased ssid hides or directed their shioment, snd hed taken 
up seid bills of lsding solely 2s an accomnodstion to it or ita 
represent tive then in Chieago st his request; and requesting 
information aa to the some, and its response, thet the hides were 
sold to defeniant and shipped by his direction, full particulars 
of which were in the hands of » certain iaw firm in Chicsgo 
representing it, 

That in August plisintiff's attorney was afforded, 
by said law firm, inspection of the telegrama end letters which 
had passed between defendant and said Hide “o., and of the declar= 
ation filed in a suit which had been inatituted by defendent in 
the Cirevit Court of Cook County against said Hide Co, for 
damages from induding him to purchase said hides by false repre- 
sentstions of their grade and condition, said declaration being 
sworn to by defendant before his attorney. 

That in september, plaintiff vresented to the ssid trisl 
judge a petition to vacate the judgrent rendered ss aforesaid, 
reciting the proceedings had in 3sid suit, particularly the testi- 
mony given by defendant that he had not purehesed said two cores 
of hides or directed their shipmuent, and took up the bilis of 
lading covering them solely 2s #n accommodetion to said Hide Oo, 
or its representstive, and calling attention to 2 suit which 
defendent head instituted in the Cirevit Jourt of Cook County, 
Illino&s, against ssid Hide Co. for damages in indueing him to 
purchase ssid hides by false representations as to their gerade 
and condition, and of defendant's swearing to the declaration 
filed therein before his attorney in this suit, 

That said judge refused to hear said petition and directed 
thet it be impounded and refused to nllow an sppenl therefrom, 

That within 3 days thereafter plaintiff presented to said 
judge e bill of exceptions upon his sction respecting said petition, 
which was so marked by him, but not signed. 

That defendsnt’s said suit against ssid Hide Co. esa 
dismissed for went of prosecutions 

That, ilater, plsintiff renewed the motion for the signing 
of said bill of exceptions, which was denied, 

That thereafter plaintiff sued out of Appellate Court of 
Illinois, First District, in Couse Ko. 37289, 2 writ of error for 
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the review of the aforesaid proceedings, orders and judyuent, 
in which ssid Appellate Jourt refused to grant 2 petition for 
mandamus requiring said judge to sign asid bills of exceptions 
so presented to and so morked by him, end held: thet the affi- 
devit in support of the motion to vaeate the judgement covld not 
be considered as to evidence given »t the trisl beosuse a 
substitute for a bill of exceptions; thst « court reeord could 
not be corrected upon frets shown by affidevit and the officiel 
orgen of the court showing orders entered on the dsy of issue 
and the ceases to be crniled on the suaceeding day for trisl, and 
that the motion to veeste the judgment of dereh llth, made on 
Warch 18th, constituted 2 bar to a subsequent petition to vacate 
such judgment and sffirmed said judgment, 

Thet the Municipel Yourt Act prevides that its judgments 
may be vaeanted upon bill in eouity. 

That said judgment wes based upon end obtained through 
false, perjurovs and fraudulent testimony, wilfully and designedly 
given for the purpose of procuring its rendition, sand thereby 
plaintiff «ss denied recevery upon » just and lewful demsnd.” 


As heretofore st-ted, defendant filed no briefa in this 
courte 

A reeding of this bill shows th-t the mistake, which was 
the cause of plaintiffs* lose, wes the wailrosd Vompany's mistcke 
and was not in any sense = outusl oné, Further considering the bill, 
it is quite apparent that they selected the tribunal for the hearing 
of their grievances, namely, the Manicipsl Court, and there received 
an adverse decision. From thet decision the @sse was appealed te 


this court, being Csuse Ho. 37289, entitled, wabagh Snilwsy ¢ 





v» Gus Dreyfuse, in which the substence of the charge made in that 
bill vss passed upon at thet time by another division of this court, 
In its opinion this Court ssaids 


"It is also urged in one of its counsel's affidevitea thet 
Way 24, 1932, plaintiff turned over its bill of exceptions to 
defendant's attorneys for examination «nd approval or correction 
with the understanding and «greement th>t it wes to be returned 
for settling and approval by the court June 8, 1932, and that they 
willfully refused to return same, ‘e find no substsntistion for 
this contention in the record end it is sufficient to stste that 
if defendant's attorneys were guilty of any euch conduct the 
court was exvaileble for redress, 

September 9, 1932, plaintiff filed » petition in the noture 
of a bill in eouity to vacate the judgment. We are of the opinion 
thet the court was justified in refusing to consider thie petition, 
Section 21 of the Municipal court «ot cives to the Municipal court 
power to vacate = judgment on such = petition only in cages where 
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no motion to vadate it is meade within thirty deys after the 
entry of the judgment, and in thie case auch motion was made 
and denied within thirty doyea from the entry of the judgment, 
(Ehora v- Fields, 156 Ille App. 341). An ord@r denying » 
motion made within thirty deys sfter its entry to vacate a 
judgment of the sunicipsl Court is finsl snd no subsequent 
motion to veerte it will lie, Gut the only aethod of reviewing 
it is by sppesl or writ of error." 


From 2 reading of this bill and the cases cited by plaintifta, 
we ure satisfied that the trisl court wse right in sustaining 


defendant's motion to strike the complsint. In order to sustsin a 
PROP a tO Li PILE OER R § SiO ROI ROE OPER A 


bill of ocomplsint in equity, it is necessary thet the frult shall 





mot be thet of the plaintiff. Such does not appesr in this case, 
Plaintiffs have availed themselves of all the remedies which the 
law provides, including sn appeal to this court, and we do not 
think that s review of the entire proceedings, including the 
decision of this court from which we have ocuoted, is a proper 
subject-matter for « Complaint in ecuity. 

tor the reasons herein given the judgment of the Cirevit 
Court is affirmed, 

JUQGMENT AFFIRMED. 


HEBEL, J. CONGURS, 
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OPIRION OF THE COURT. 


Defendant Geasie Sehorow brings this spoesl from decree _ 
of divorce entered sgrinst her and in favor of her husband Oscar 
rrr egress 
Sechoreyw on Februsry 1, 1934 in the Superior Court, ond also from 
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an order entered May 205 1938, denying ‘the petition of Mary Trager, 


Teen 


Conservatrix, 

Plaintiff's bill charged extreme ond repeated cruelty, 
alleging that physicsl violence had been perpetrated ayninst him 
by his wife. There was also on file et that time =» croas-bill by 
defendnnt asking for separate maintenance, cherging desertion for 
more than one year and that defendant wos living separate and spert 
from plsintiff through no fault of her orn. 

At the time of the hesring beasie “choror ~as an inmete of 
the Illinois Hospital for the Insene =t Junning, Illinois, here 
she had been Committed on the petition of her husband, 

The parties were married May 28, 1918, at Chiengo, Illinois, 
and ag the result of ssid merriage one child was born and at the 
time of the filing of the Complaint the child ws 14 yeors of age. 
The parties lived together in Chicago as husband and wife, plsintif? 
says, until December 32, 1927, »nd defendant contends until February 
1, 1928, 

Plaintiff filed his bill for divorcee on October 24, 1933, 
eherging extreme and repented cruelty. On November 23, 1933, there 


was appointed s guardian ad litem for defendant, and the folloring 









| f 

| Lanor 
: Mow gaatts | _,  g@OROHEE sADEO 
| | TrvOe ROTATOR Ce caempten 

| VETRUGd oot ; 7 _ loroiwe wigexa 
tera ATOOO stunihon 
& i . fis t = es 4 tanionas % 

aT ORE EG HAVEAMOE .R BLAIG ROLTEUL WMT hee 


| 
asinine’ stg isegye Biee ar worastoe ieee didi 


SB as 4 





sessing: ah 3 I ata seoergiae Ma PES HDL IR Son i uss nant Inept ene : 


“eoxt wee bis pened watendae ott ai S@L ,f yYtesidet ae woxoree 


| 
| steyett Pro te wobtives ont gaigiet . SaeL ———— tt _— oe 





iid ereieaare® 

win tenioge betartegrses @se¢ hed cowedalv Laofkeyda Sade yalgetin 
¢d Eiid-asore o emtt gods fo OLft do dele ew ved? Jette etd yd 
‘Ht solvveesS sabgtado ,sonsnetninw etareqen tet yoddedt tanbioted 





attlewrs hetescet bas emetyne hoguse 


Heaqge bas ateveqes guivll eve dnshastsd dade baa Teey Gtoe feds eto 
eften tor to tient on Mauerdd Tigakalq moet 

te stati as ey woreda siesst gakteed adt te anes aiid ta 
avede ,eion hilt ,aminaw t: eeeeal ede tot Letiquoll- sionbist ‘ott 
ebusdecd ted to soktite, ef? ae hettimneo fo od bed ofe 

stloniill ,agnoidd te ~elei ,82 you beitres orew esitreq eff 


edt ve bac sted sow PLido ane sgetvtem biee te tivest edt as bas 


2ane to steoy AL wow bilde odd takelques edt to gailit ent Re emlt 
tiitalteaia ,@tiw bas bardasdt ax egoeldd wt todtonot boved eettreaq ent 
yreutdet Litas absetioo tarhueteh bao ,TSEL gas Tedwesot fitne ,eyae 
| : 868i f 
lel ,o tadoetoo ao antevih get Likd efd bel & Peidabels 
ered? ,f2Ci ,Sh todmevel #0 aytieute Seteeyat bax snerdxe eakyiade 
quiwoifot edt hae ,tashbasteb tot metil be asibavuy a Setaiogqe sew 


strtoo aur Yo Hoar) — 





2 
day seid guardien obtained leave to employ counsel. On November 28, 


1933 an answer was filed and also * cross-bill for separate maintenance, 
based on ® charge of desertion. The evidence »ng heard Jmuary li, 


1934 
* plaintiff testified that on June 5, 1923, the defendant becake 


angry and hit him with » mop stick; tht Lovis Golinkin wes present 
et the time; thet on July 19, 1925, the defendsnt hit him on the leg 
with 9 chair and thet he never geve her any cause te strike him on 
@ither oceasion. Pisintiff further testified thet on December 22, 
1927, the defendant struck him in. the face with her fiet, lesving 
morks on him; thet he left on tht date and never lived with 
defendant sfter that times ; 

Louis Golinkin testified thst he ss present June 5, 1923 
and sar the defendsnt atrike the nlaintiff with 2 atick and thet 
about December 322, 1937, he asv marks on clinintiff whieh plaintiff ssid 
he got from his wife. 

No evidence was offered sa to the seriousness of any injury 
that wes sustained st the time of these alleged assavlts, or whether 
they were intentions] or sccidenteal, or that plaintiff attempted to 
prevent his wife from striking him, 

On February 1, 1934, » decree of divorce wos entered gronting 
plaintiff custody of their minor child, sllowing $25.90 fees each to 
the guardian a3 litem and his attorney, end st=ting that the olaintiff 
had offered to deposit '50.00 in the Harris Trust and Sevings Sank 
for burial expenses of the defendant, subject to the order of court. 

On July 16, 1931 piaintiff filed » petition in the Prebste 
Court of Cook County snd wes appointed conservetor of the estste of 
the defendant. On October 14, 1937, the plaintiff, by order of the 
Probate Court, wos removed ss conserv tor and Mary Trager, defendsnt's 


sister wxs appointed as conserv-trix, 
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On October 39, 1337, the conservstrix filed a petition in 
the Superior Court osse charging thet the divoree decree entered 
February 1, 1934 was fraudulently obtsined by false and nerjured 
testimony, denied the alleged acts of cruelty ond stated that at 
the time of the alleged act of cruelty on December 22, 1927, the 
defendant wes confined in the Lutheran Deseoneas Hospitel and 
said petition prayed thnt the deeree be set aside and deelared null 
and void, it also prayed for support, attorneys’ fees and genere] 


relief, ; 
An answer denying the charges of freud was filed February 1i, 


1938, £ . 
At the hesring plaintiff ras called as 2 witness by the 


Conservatrix, under Seetéon 6O of the Civil Practice Act, and testi- 
fied that on Februsry 1, 1928 he filed 2 petition to have the 
defendant committed to the Hospitel for the Insane at Dunning and 
that on July 16, 1931 he filed « petition in the Probate Court to 
have himself sppointed eonserv-tor of his wife's estate, 

On May 25, 1938, by order entered in the County Court, the 
defendant was restored to resson and on July 16, 1928, an order was 
entered suggesting her restoration and providing that the cause 
proceed with Bessie Schorow as defendant in her own proper person. 

Plaintiff filed ner notice of anverl on July 14, 1928, and 
prosecutes this appeal under Poragraph 209 of the Civil Preotioe Act, 
whieh provides thet as to appellants who sre infants or Bon Compos 
mentis, the period of disability shall be excluded when computing 
the time in which the sppeal shall be perfeoted, iinder the facts 
here, this gave defendant 9 Gays in which to perfect an spperl, 

when this matter of disability was oalled te the attention of 
the trial court it appointed « guardian ad litem, as was its duty, 
to protect the interests of the insene person. After he wags appointed, 


® GFose-bill was filed by the guardian ac litem on behalf of the 
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defendant insane wogan, asking for separate maintenance on the grounds 
of desertion and ststing thet she was living seperate and apart 

from her husbend without fault on her part. This wsa never put at 
issve, by requiring an anewer, and no attempt was unde to offer 
evidence in support of the claim of the insane women, 

when the plaintiff testified no objection was made «3 to his 
competency. He wee Beuriigy incospetent and should not heve been 
permitted to testify. As the court asid in Morrison v. Morrison, 
241 Lil. App. 359: . 

"It being conceded thst 2ppellee was mentally incompetent 

and had been committed to an asylum for the insane, apsellant 
was not 9 competent witness in 4 suit: agsinst her," 

In Holton v. Yunker, 198 Ill. 407, it wos held that under 
Seetion 2, Chapter 51 of the Sevised St=tutes, entitled "Svidence 
and Depositions” the parties in interest were disqualified ss 
witnesses sa against an insane defendant. 

in this court the point is raised in the instant case that 
no objection was made by defendant. As the Snoreme Court stated in 
the case of Cartwright v. jjise, et si, i4 fli. 417, »t 4158: 

"It is true, the guerdian ed litem raised no objection to 
the competency of the witness. tut this cannot prejudice the 
righte of the defendant, whom he represented, The gusrdian 
could waive none of his rights. They sre committed to the 
protection of the court, whose duty it isa to notice legitimete 
and substantial objections in such 2 case, whether raised by 
the guardian or not." 

It was error to permit plaintiff to testify. When the sttention 
of a court has been called to the fect that = minor, insane person 
or any other disqualified defendant is present without pepresentation, 
it is the duty of the court to appoint a representative for such 
person. This, however, does not relieve the court of the necessity 
of looking ofter the interests @f its werd, The appointment of the 
representative is merely an sid to the court and does not in any wey 
relieve the court of the responsibllity of seeing thet the rights of 


auch a defendant are protected. It ig the duty of the trisl court 
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to see thst the guardian 2d litem or such pereon's represent>tive 
protects in every way the legel rights of the court's ward, It is 
not only the duty of the trinl court to see thet no incompetent 
evidence is :dmitted, but the court should also see, upon an 
inspection of the plesdings, that the cress-bili wos either defsoulted 
as to the plaintiff, or olsced st issue and that evidence «as 
produced in regard thereto. 

The contention of the pleintiff in this court is that the 
law is well settled thot where no answer is filed to » cross- bill 
and the parties go to 2 hesring “a the bill of complaint and answer 
thereto, the cross-bill may be oonsidered ss abandoned, Such eould 
not be true in the case of an insane ward of the ccurt, where 
materisl rights if proven would necegssrily defest the csuse of 
action of the plsintiff. 

Plaintiff further argues in this court that the filing ef a 
petition was not the proper wey to vecate 2 decree in a divorce o-se, 
The same wes not challenged in the trial court by a motion to strike, 
but issue wos taken by filing an answer sand hecring evidence, In 
this court no motion was made to dismiss the anpesl, but issue was 
joined in thie court by filing briefs and esueh question cannot be 
raised now for the first time, 

The decree of divorce provided that 850.9% be deposited with 
the Herris Trust and Savings Sank to psy for the defendent's funeral, 
The plaintiff in this cause heaving hsd himself appointed conservator 
of his wife's estate, then having had her committed to en insane 
seylum ond then heaving succeeded in having = decree of divoree entered 
against her, we presume the offer to deposit the sum of 59.00 might 
be considered as unusual, 

From = revier of the record we do not think there is any 


Competent evidence offered in this case, even approaching the reouired 
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proof, to sustain the decree entered in the trisl court. The 


manifest weight of the evidence is spninst the plaintiff and either 
el - eae) 





at the time of the original henring or at the he»ring on the 
petition in the nature of » bill of review, the bill for divorce 


Nn rete, Se aieieal 
CLL 


should have been dismissed for want of equity. 


For the reasons herein given the decree of the Superior 
Court is reversed, 


DECRER HEVERBED, 


HEBEL, J, CONCURS, 
BURKE, J. TAKES NO PART, 
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IDA ROSCHE, APPEAL FROM 


CLHOLIT COURT 
Ve 


JOHN ROSCHE, UGOK GOUNTY. 


2991.4. 618+ 


MRe PRESIDING JUSTICE DENIS &. SULLIVAN DELIVERED THE 


Appellee ) 
oni 
| 


Appellant, 


OPINION OF THE COURT. 







A deoxes of divorce wes entered in the Cirovit Court = 
favor of clsintiff Ida iiosehe and esainst the defendent John Sosche 
on the ch=rge of cruelty, from which decree defendsnt brings this 
‘appeal. 

The decree entered by the trisl court granted the plaintiff 
a divoree and awarded her the complete tikle to » two «partment 
building locsted in Forest Pork, Illinois, together with 211 the 
furniture and furnishings therein and ordered the defendent to vaonte 
@ room which he head occupied in his apartment for years, rithin 
twenty-four hours of the entry of ssid decree and restroined and 
enjoined the husband from entering his said home, 

The desree further provided that there should be paid to 
plaintiff the sum of (118.50 for sttorney's fees and court costa. 

Plaintiff is 69 yeare old and her husbond, defendant herein, 
ke 71 yeors of sge, The three children, ell born of thie marricge, 
are adults and married, The parties to this suit were mrried in 
1894, and lived together ss husbend and wife until separeted by 
the entry of the decree herein dated July, 15938. 

In her compiaint plaintiff slleges three speoifiec acts of 
cruelty ss follows: On October 1, 1935, she alleged defemiant 
seized her by the throat with both honds, choking her and threatening 
to kill her; on Mnroh 21, 1936, defendant struok plaintiff; ond on 


April 20, 1937, defendant struck pleintiff with his fist and pushed 
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2 
her violently sgainst an icebox in her home, causing pain and injury 
to her shovlider, etc. 

Plainsiff further alleged thet she was the owner in fee 
simple of real estate in Forest Pork, Illinois, together with all 
the furniture ond fumbishings therein, ond thet defendant oceunies 
® Toom in plaintiff's apartment, but thet the oarties hereto have 
not cohabited 18 husband and wife for over five years iast past 
because of his cruel treatment; tht defendent mrinteins his own 
room and does his own Cooking, while plaintiff does his laundry work 
and thet defendant has not contributed te the support of plaintiff 
and their children for the p»st seven years, although well able to 
do so, and thst defendant has refused to move from ssid premises and 
live elsewhere, 

Plaintiff further alleged thet defendant hae s considerable 
amount of cash, bonds and notes, which plaintiff believes =mount to 
several thousends of dollars, which sre the joint proverty of the 
patties hereto, but defen ant refuses to zive plaintiff her share 
thereof, and further slleges thet the defendant is the owner of two 
and one-half acres in Gurnee, Illinois, snd that plaintiff is entitled 
to 2 half interest therein. 

Qefendant's answer denies esch of the -ots of crvelty elleged 
in the complaint and avers thit sime November BO, 1922, plaintiff 
willfully and intentionally deserted the defendant, and in his countere 
claim defendant preys for * divorce on the ground of desertion, 

Defendant further denied thot plaintiff is the sole owner 
of the Forest Park real estote, tut evers he has an undivided half 
interest therein, and »llezes thet the same »os purchased out of his 
funds snd esrnings; denies that he hes failed ve Support plaintiff 
and their children, or thet he has any Considerable amount of oash, 
bonds or notes, but admits that he is the title owner of two and 


onewhalf acres in Gurnee, and »vers thet he is 79 years of age and 
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3 
is not sble-bodied, ond thet he is unable to secure employment 
because of his 26@. 

Defendant*s counter-claim fellows the allegations of his 
answer and -vers thet the varties sceumilated sufficient funds out 
of his esrnings to purchase the apartment building in forest Perk 
and thet defendant made certain improvements thereon which vere cnid 
for out of hia earnings, ond thet titie to the ssme is held by plaine 
tiff, although defendant is entitled to an equal interest therein, 
and although plaintiff hes often promised to place the property in 
joint ten-ney, she hes failed to do so. 

Defendant savers thet he purchaséd the tro and one-half seres 
in Gurnee out of his own earnings and thit title is in his own name, 
but admits that piaintiff is entithed to an equal interest therein. 
Defendant prays for an accounting ss to the rents collected from 
the apartment building by plaintiff and prays th=t the title may 
be equally divided, as well «s the household furniture, 

The decree of the trial court swarded plaintiff s divoree and 
awarded the apartment building to her, together with the furniture, 
and ordered defendant to veente the same within °4 hours and enjoined 
him from entering ssid premises, ete. 

Jefeniant's theory of the case is thst the preponderance of 
the evidence wos not vith plaintiff, and did not justify the entry of 
e decree for divorce, Also, thet the evidence sdmittedly shows that 
inasmch 2s both husband snd wife contributed to the purohsse and 
upkeep of the family apartwent dwelling, that, therefore, it esa 
entirely inequitable to divest the husband of 211 interest in eid 
apartment building and strip him of everything he hed in the world, 

The testimony in this conse is not sufficient to sustain the 
decree, The plaintiff did not testify »s to the charges mede ogninst 
her husband, except when the anerers were suggested by leading 


questions. In several instances plaintiff “guessed" that that was 
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true in answer to questions put to her in » suggestive form, The 


happening of October 1, 1935, where the chsrge is ande that defendant 
choked and threatened the plaintiff, she seid thet he kicked her, 

As to the incident in the kitchen, when the disoute «98 had with 

the decorator, where it wss claimed thot defendant pushed plaintiff 
against the ice box, no one testified whether such act wag accidente 
ally done or if he purposely injured her, 

It further sppecrs from plaintiff's testimony that defendant 
is living in the same spartment with her, although she says he 
occupies 2 separate room. The decree finds that they have not 
cbhabited ag husband and wife, although there is no evidence of this 
fact and, if it is true, whether this resulted from nstursl csuses 
or intention, 

Plaintiff? steted thet she does defendant's washing, and 
apparently willingly. ‘The evidence shors thst the sarties heve not 
separated, except as they must separate in response to 2 decree of 
the court. we do not trhink it is the function of = court to separate 
married people if they do not voluntarily separete themselvea, The 
public policy of the State is that couples be encouraged to live 
together and to sustain the marriage relstion, rather than to separate 
them. Oertainly, it is not one of the provinces of = court to 
order s separation which has not already taken place, 


we are of the onini at the fourt « erred in enteri ing this 


decree as . the manifest weight of the evidence is against plaintiff, 
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Therefore, for the reasons herein given the deeree of the Girevit 


Court is reversed, 


HEBEL, J. CONCURS 
BURKE, J. TAKES WO PART, 
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MICHAEL GIDWITZ, 
Appellant, APPEAL FROM 
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ARMOUR AND OCMPANY, an Iliinois corporstion, ) SUPERIOR COURT 
Re He CABELL, Ae YATSON ARMOUR, LAURENCE ) 
ARMOUR, LESTER ARMOUR, PHILIP 0. ARMOUR, 
SEVELL lee AVERY, HENRY We BOYD, De he 
CRAWFORD, CHARLES F. CURTISS, CHARLES J. 
FAULKNER, JRo, WEYMOUTH KIRKLAND, JAMES R. 
LEAVELL, JAMES A, MODONOUGH, D. R. MCLENNAN, 
ARTHUR REEKER, HARRY G. MILLS, PHILIP Le 

REED, CHASE ULMAN, ELISHA WALKER, 3, KAYNER 


WALLACE and FREDERICK H. PAINCE, 2 9 T A 6 J 8° 
c 6 


Appellees, 


COOK COURTY,. 


MR, JUSTICE BURKE DELIVERED THE OPINION OF THE COURT. 

On April 2%, 1937, plaintiff filed his amended complaint in 
Chancery in the Superior Sourt of Cook County, and alleged that on 
May 86, 1934, he was the holder of 10 shares of 7 preferred cumu- 
lative stock of Armour @ Company, an Illinois coerporstion, one of 
the defendants, which, with other stock, he had pwrehased 15 years 
before; that on Msy 28, 1934, the outstanding shares of the corpora- 
tion were (a) 573,313 shares of 7% #190.00 par cumlativve preferred — 
and (b) four million shares of $25.00 per common, two million of 
Class A and two million of Cless 2; thet under the corporste contract, 
the preferred shares were entitled to receive dividends of 7% out of 
net profits when declared by the board of directors, »nd nothing in 
“excess of 7%, no matter how large the net profits were; that (1) 
preferred dividends were cumulntive; (3) a reserve of one year's 
preferred dividends was to be maintained; (3) thet no sh»res prior to 
preferred could be issued, nor on a parity with them unless net 
earnings were twice the amount required for dividends for the total 
number of existing snd proposed shares; (4) no merger could effect 


preferred; and on liquid tion, voluntesry or involuntery, preferred 
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received all accumulstions plus its ©190.00 par value before any 
distribution to common; on redemption the eame plus °15.00; (5) 

mo change in the chsracter, clase or amount of shsres could be made 
contrary to the charter, end no amendment to thet charter could 
effect the rights of the preferred; thet common shares rere subor- 
dinate to preferred, and were entitled to receive sil remsining net 
profits; thot dividends on preferred were paid continuously from 
1923 to Jenusry 2, 1934; that thereafter arresrages accumilsted 
until by May 28, 1934, they totrled $29.50 per share or some 16 
millions of dollars; that no dividends were ever paid on Glass B 
Common and none on Class A after 1925; that on May 28, 1934, the 
officers and directors purported to adopt a plan of vile 
providing for: (1) the issuance of » class of new 6% no-par preferred 
shares prior to plaintiff's old preferred, and for the issuance of 

a new class of common sharee; (2) for the exchange of each old 
preferred share for one new prior preferred share, plus two new 
Common shores, end (3) the cancellation of old preferred accumlated 
dividends and priorities; that in connection with the plan, com- 
plicsted financial data and masses of figures were involved relating 
to the defendant company and over five hundred separate units in 

all parts of the United States and foreign countries ranging from 
packing and sawmonia plants to ourled hair factories; th»t this 
required consideration of consolidation of esrnings and income of 
the foregoing units, determination of reserves, capital and earned 
surpluses, income and expenses, provisions of mortgezes and other 
corporate documents relating to the retention of the fotegoing, and 
limiting the declaration of dividends, deprecistion policies, 
inventory, fluctuations and other manifold detsils in the huge 
Corporate structure and system which affected its finsneial pesition; 


that Complicated legal questions srose relating to the effect on the 
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3 
then recent Business Corporation act of 1933 upon rights created 


under prior cts; the pover of the company or its shareholders to 
disregard the terms of contract of plaintiff and other preferred 
shareholders by issuing purportedly prior shores; the power of 

the Legislature under the federal and State Constitutions to suthore 
ize changes in Gorporste charters in such cases; the rights of 
minority shareholders; and the application to the complex dividend 
relationships of parent snd subsidiaries of lows of many stetes and 
foreign countries; that plaintiff snd a grert majority of the 
preferred shareholders had no technical, legel or accounting skill, 
that the foregoing financial and legal meterial ras utterly beyond 
their ability to grasp, anslyze snd interpret, snd could not heve 
been known or deemed to have been Known or reasonably svsilable to 
them; that at the solicitation of defendents, plaintiff purportedly 
exchanged his old 7% Gumilative preferred asheares under the plan for 
10 new preferred and 20 common sheres; thet the new preferred was 
stated to be prior in dividend and liquidstion rights to old pree 
ferred and wes 2 6% convertible cumulative share without par value, 
and thet plaintiff did not vote for the plan; thst plaintiff and a 
great majority of old preferred sh-reholders believed, at the time 
of making the exchange, that (1) the company and x majority of its 
shsrehoiders could by voting in favor of the plan, compel the minority 
to canoel accumulations and other priorities; (2) thet the reouired 
majority had approved the plan and therefore the cancellation of 
priorities was binding; (3) thet if they did not exehsnge their 
shares they would receive no future dividends, and thet the non= 
assenting old preferred would not receive scoumulated dividends; (4) 
that there were no funds available for dividends, nor any feasible 
way of obtaining them without seerificing priorities; (5) that a 


number of defendants held only old preferred shares go that their 
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a 
personal interests were identical with plaintiff's, and did not have 


personal interests inconsistent with those of preferred; that 

the foregoing beliefs were material to the interests of the plaintiff, 
the subject mtter of the Gontract of exchange, and in inducing 
plaintiff 2nd 85% of old preferred shareholders to exchange their 
shares; thet without the foregoing beliefs 2s to the finzneisl 
situation, their rights, the necessity of exchenging their shares, 
and the personal interests of defendants, plaintiff and 2 great 
majority of old preferred shareholders would not have exchanged their 
sheres and sacrificed accumulsted dividends, as the amount of accume 
lated dividends alone which they sacrificed on one share ($39.50) 
would have purchased at least 38 shares of old M mmon; in fact, the 
foregoing beliefs were misteken and fslse beosuse, in truth, accume= 
lated dividends and priorities covld not be enancelled by » majority 
of shareholders ani the plan did not legally bind plaintiff and other 
minority old preferred shereholders; that in truth in December, 1936, 
all remaining old preferred shoreholders whe had not exchanged their 
shares did receive accumilsted dividends, after suit had been filed 
on their behslf, and thet if plaintiff had not exehanged his shares, 
he too would have received such socumulstions; thet in truth there 
were numerous fessible methods of making funds evailnble for dividends 
without sacrificing old preferred shareholders’ acoumlated dividends 
and priorities; thot in truth the personel interests of defendants as 
shown hereinafter were directly contrary to those of old preferred 
shareholders; that the plaintiff and a majority of old preferred 
shareholders were ignorant of the rights ond of the forevoim dsta 
and would not have exchanged their shares if they had known the true 
situation; that for their knowledge on these exceedingly complex 
questions, plaintiff and other preferred shareholders necesserily 
relied upon the commnicetions and representstions made by defendants 


directly and indirectly through purportedly independent Gemmittees; 
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thet the old preferred shareholders consisted of over 15,999 indive 
iduale with the majority of holdings being less then 10 shares, and 
that they were scattered widely over the United Ststea and foreign 
Countries; that the defendants had full knowledge of the legal and 
financial data involved ss officers and directors of defendant 
company snd its subsidiaries, and that 2 majority of them or their 
relatives had been directors continuously from the tine of issuance 
of plaintiff's shares; that they hed available a written legal 
opinion concerning the rights of plaintiff and old preferred share- 
holders, and advance and detailed information through reports of 
auditors and other experts sa to the finanoisl situstion; that 
defendants were in s fiduciary 2nd confidentisl relation requiring 
the highest degree of fidelity snd good fsith because defendents 

were directors and officers of the company and agents and proxies 

for preferred shareholders; that they had control over lerge blecks 
of shares and were in a position of extraordinary domination and 
control (1) because sh»reholders were widely acattered and numbered 
ever 40,909 individuals; (2) thet there #s¢ available to defendants 
withovt personel cost = force of 60° company men for solicitstion of 
proxies and exchanges, while the cost of independent solicitstion 

wae prohibitive; (3) thst they had control of 3800 offices and dircetore 
ships ey | eee lucrativé contrects including yeerly legal fees 
of $94,090.00, appraissl fees of $86,909,99, accounting fees of 
$130,000.00, and fees of 2-1/2 millions of dollars for refunding 
operations; (4) that they had control of the dividend policies of 

the company end its mumerous subsidiaries, trenefers of funds between 
them and their utilization for mrcehsses of property, retention of 
securities in company trensuries, redemptions and other matters; 


policies and practices which affeeted the apparent condition of the 


Company's affairs and ability to pay dividends; (5) that they had 
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control of the company records through which they couid impede an 


examination of the financial situstion or sttempts to contact stocke 
holders, ss wos done when one MK, “ubinson attempted to exomine the 
books, ond when plaintiff tried to do so; thst preferred shsreholders, 
including plaintiff, reposed special trust and confidence in certain 
of the defendants, including ¥. Hi. Prince and J. 4. MeDonough who 
organized = shareholders protective committee snd represented to 
plaintiff and old preferred shareholders in soliciting and obteining 
widespread support, thet acéumuloted dividends and priorities would 
be protected; that defendants had 2 definite personel finsneial 
interest, adveree to preferred shareholders, in that they owned 
750,009 common sheres, acquired in somé enses for »8 little as 16¢ 
per share, and at least 112,009 shores of which was secuired after 
the plan was announced; that the common shares had no value, having 
received no dividends since 1925, and that defendants ateod te gain 

$ million dollars in capites1 value sand 31/2 millions per yeer in 
dividends by wiping out accumulations on preferred; that other facts 
showing bias will be disclosed by an examination of the books which 
defendants have refused to permit; that defendants seriously contra=- 
vened their fiduciary duties by misrepresentstions, coneealuent, non= 
disclosure and other inequit ble or freudulent conduet, which caused, 
induced and aided in creating the mistaken beliefs of old preferred 
shareholders, including plaintiff, in obtsining proxies from, and 

the support of, old preferred sh»nreholders, end induced them to sccept 
the plen, exbBhange their sh-res and gaerifice their socumulated 
dividends and priorities; that to induce old preferred shareholders 
to accept the plan, defendants represented in writing that they would 
fully explain the rights of sh»reholders under the pian; that this 
representation wes grossly false in that defendents actually and 
intentionally gave incorrect inform=tion as to old preferred Tights 


as follows: Defendants folsely represented that aporoval by 2 majority 
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of shareholders bound the nonassenting sinority, snd thet the plan 
had been so accepted and wos binding on plaintiff, in fact, a major- 
ity approval could not bind the minority or deprive them of »ccume 
lated dividends and vriorities; thet defendants falsely represented 
thet if preferred shareholders did not exchange their sheres, they 
would not receive future dividends nor past due scoumulations, in 
fact, old preferred shereholders who did not exchange their shsres 
later reoeived all unpaid accumiistions in full after suit hed been 
filed sgainst defendants; thet defendents fsisely represented thet 
the company's financisl situstion wes such thet it hed the right to 
issue shares prior to old preferred, shen in faot, the contrery was 
true; that defendsants made other false represent»tions which their 
refusal to permit examination of the books wnkes it impossible to 
allege; that to induce the preferred shareholders to recent the 

plan, defendents falsely represented thet the net assets of the 
Company were less by 25 millions of dollers thsn the sts@dd capital, 
and that therefore no dividends could be paid unless » plan ene 
adopted cancelling sccumulations, in feet, net assets were 30 millions 
in excess of ststed oapital; onsh on hand toteled 11 millions; earned 
surplus, 9 millions; end income aveilablie for dividends for 1933 was 
$7.45 per share, and for 1934, $11.78 per share, so thet dividends 
could have been paid without wiping out sccumiletions, and thet surrent 
assets were in the ratio of 6 to 1 to current linbilities, «s compared 
with 2 to 1 for the previous 10 yeors; thot the representation ras 
further false in thet there existed numerous feosible methods of 
permitting payment of dividends, namely (1) by direct reduction of 
Stated capital under the Illinois Bus. Jorp. «ct; (2) reduction of 

the par value of the shares effecting = reduction in stated capital; 
(3) redemption of old preferred by - refinancing lozn 2nd (4) other 
methods including cancellation of treasury shares, sand accounting 


practices used by defendants; that the defendants faisely represented 
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8 
the financial situation of the company by manipulstion of the complex 


Corporate structure through interesubsidisry trenssactions and book=- 
keeping entries pureuant to 4 genersl scheme to concesl funds avail- 
sble for preferred dividends and otherwise minister to defendant's 
conflicting personal interests, snd xs aamples of the manipulations 
and further misrepresentations, the following may be cited; (a) 
Nerely by voting the shares of s wholly owned subsidisry, without 

the knowledge or consent of preferred shsrehalders, defenianta 
increased the surplus of the consolidsted parent compeny by 50 millions 
of dollars; (b) Seven millions of dollars of c»sh held in escrow 
pending 2 court decision wos set up as sh expen and carried es a 
lisbility on the books, thus conoesling 2 potential fund for divie 
dends; (c) Thirty millions face velue ef securities of the sorporate 
syatem were purehased by defendants with funds thst could have been 
used to pay dividends; that instead of cancelling these securities 
and thus relessing further funds for dividende, defendents ordered 
the securities to be held in subsidirry tressuriea so they were 
required to be treated ss an outstanding lisbility in determining 
whether there were net assets availsble for dividends, and thst this 
was done after 1931 while sccoumulstions were piling up; (d) e=rnings 
were retained in the treosuries of subsidimggies so as to misrepresent 
ability of the parent to pay dividends. On the other hand, where it 
served their purposes, as in 1925, defendents through stock control 
did the contrary and squeezed sll subsidiary funds inte the parent, 
showing earnings of 1891/2 millions of dollars, and refunding oper- 
ations of 180 millions of subsidisry eceurities carrying as high as 
7% interest were delayed to prevent making the savings aveilable for 
preferred dividends; (e) Properties were oarried on the books at 
appraisals which were not uniform and falsely represented the situation 


that in 1932 thé velue of the properties was stated to be 216 millions, 
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9 
and in 1934 the defendants represented it to be 55 millions less; 


that entire properties were transferred to and fro among subsidisries 
in over 1800 separate transactions, with importent influences on 

the ability to make funds aveilable for dividends; thet as an example 
of the tactics, fsise records and effects on dividends in such oases, 
we may cite the transsctions with Wosser Soe, 2 subsidisry; thet 
defendants bought up through other subsidiaries and retained in 

the treasury over 90% of the Mosser shares. After soliciting the 
remaining holders including plaintiff, to sell at book veluve, which 
was legs than 1/3 of the price paid for the shsree, defendants foreed 
olaintiff to accept that price by ordering » sale of »1ll assets 
through their stock control, Flsintiff had received no dividends 

for 10 years on Mosser, yet the president who is one of the defendants, 
received » salary of $43,000.00 per yenr, plus » benus of 930,000,090; 
(f) Defendants falsely represented thet the net book sssets of the 
company were §184,084,050,00 as of the time of the plen, when in 

fact they were §242,462,000,00; (¢) Numerous similer msnipulations 
will be disclosed by an examination of the books to which defendants 
have denied plaintiff sccesa; thst to induce preferred shoreholders, 
including plsintiff, to give proxies, support the plan and exchange 
their shsres, defendants represented that they had no personal interests 
contrary te preferred, that, in fact, their personal interests sere 
directly adverse becouse of their preponderant holdings of common 
shares, as alleged, and beceuse of contracts with the company, through 
whieh they mode illegal profits controry to their fiducisry status, 
including sales of eix stockyards proverties to one director who 
gsined a profit thereon of 5150,090.00 per unit; thst opposition was 
stifled by giving opponents directorships and paying them for sheres 
in full; thet defendants, for their cwn benefit, used a force of 600 


Company employees headed by one Arthur Jones to solicit proxies end 
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exchanges at Gompany expense and time, paying them with company funds 
thet Gould be used for dividends; thst in some ceces they were 

absent from work for 7 weeks; that the foregoing misle=ding and fraude 
ulent devices were part of . general scheme designed to misrepresent, 
falsify and conceal, snd to keep preferred shareholders ignorant of 
their rights and the material facts; thet defendants did not inform 
preferred shereholdera of their right to dissent or provide = feasible 
method for so doing; that the fslse represent»tions and other ineouite 
able activities sforesrid were esrried out by defendsnts with full 
knowledge of their falsity end with intent to induge the false 
beliefs, ignorance and mistakes of old preferred shareholders; thst 
plaintiff and old preferred shareholders relied thereon and in 
reliance thereon emered into the centrset of exchange; that under 

the terms of plaintiff's corporate contrecet, the company had no power 
to sdopt the plan and that it was illegal under the laws of the state 
and the federsl and state constitutions, end that because of the 
activities aforesaid, it was unlawfully adopted; that no assete were 
added to the sompany by the plan, that it was merely = rearrangement 
of book entries accomplishing the seme effect as a proceeding under 
778, without the insolveney, publicity, or court supervision therein 
provided; that the details of the verioua transactions sre poeoulierly 
within the knowledge of defendents and mamerous other unlesful 
activities will be disclosed by sn examination of the books and records; 
that plaintiff has tendered his new preferred and common to defendants 
and has demanded the return of his old preferred shares but hes been 
refused; that these facts have only recently come to his knowledge, 
namely after December, 1936, when it was announced in the press that 
suit hed been started by old preferred sh-reholders to collect accume= 
lations; thet the original complaint wes filed April 59, 1937. Plaine 
tiff prays that the contract of exchange made by him in ignoranee of 
his rights, be rescinded and cancelled, and that defendants be ordered 
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to iesue to plaintiff the original 7% preferred sherea ond pay 


accrued dividends thereon; thst judyment be entered against defendants 
for $312.50; thet defendants be ordered to return to the company any 
profits they have aade directly or indirectly through the plan; thet 
the defendants be ordered to make full and complete discovery of 
matters within their personal knowledge «nd under their control and 
of their associates and confederates, snd for general relief. 
Vefendants filed a motion to dismiss, wherein they asked 
the court to enter « judgment on behalf of the defendants for the 
reason thet there has been a misjoinder of counts 2nd of plaintiffs, 
and allege that counts 1 and 2, respectively, are inconsistent and 
afford no basis for = csuse of cetion, and that no judgment can be 
given in favor of both plaintiffs in thet one plsintiff is the holder 
of 7% preferred stock and the other is s holder of 6% prior preferred 
stock; thet seid complaint shows on its face thet the issuence of 
the new preferred «nd new common stock therein desoribed wes lawful 
and in accordance with the orovisions of the statute in such cesses 
made and provided; that seid amended complaint frila to state frots 
showing wherein seid issusnee eos unkawful; thet seid complaint fails 
to state facts showing wherein the plan of recapitalization therein 
described was illegal or void or without the powers of the company 
or its stockholders, or in violntion of any stetute or of the 
constitution of the State of Illinois or of the United States; * * * 
that said complaint shows on its fece that the plaintiff, Gidwitz, 
as 8 holder of said new preferred and new common voluntarily mde 
the exchange and is bound thereby; thet no fects are stated disclosing 
any misrepresentetion, intentional or otherwise, by ony of said 
defendants or any reliance by either plaintiff upon ony representation, 
intentional or otherwise, by any of these defendents; that the facts 


alleged show on the face of the plesding that ench pleintiff has been 
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guilty of laches and is estopped to meintsin his slleged oction; 
thet the feets alleged show thet envoh plaintiff rotified the plen 

of re@apitalization by reoeipt of dividends, continuanee as a stocke 
holder, and exercise of the rights of » stockholder ae@erding to 

the status of esxch under seid plan of recapitalization. * * * theree 


fore, the ssid defenisnta and each of them moved thet sid amended 


' Gompleint and counts 1, 2 and 2 thereof be dismissed and judement 


entered on behalf of defendants, On Jecember 79, 19237, the court 
sustained the aotion of defeniants to dismiss the amended complaint. 
Plaintiff elected ie atand uy count 1 of his complaint, which count 
has been quoted above, end the same wes Aimitteea, from which deoree 
this appeal has bean prosecuted, 
—— plaintife filed a motion, supported by suggestions, asking 
thet certein parts of appellees’ brief be strieken. Appellees filed 
countergugrséestions and desision on the motion was reserved to hesring,. 
At the same time pisintiff also asked for additional time in which to 
file a reply brief, which motion ws allowed. However, no reply brief 
was filed. we have thoroughly exsmined the briefs, abstract and 
record, and in determining the cnuse, have disregarded whatever is not 
in the record. At the outset plaintiff complains thst the motion 
filed by defeniants is not adequate to cover the points thet ere r-ised 
on this appeal. A perussl of the motion and defendante'’ vrief satise 
fies us thet the motion wse bweoad enough to fully acouaint plaintiff 
with the points now urged, which we assume sre the same points thet 
were urged before the chancellor on the argument of the motion. 

The ‘plas of recapitalization, « copy of whieh was attached to 
the amended complaint, wos sent to eseh stockholder, At that time, 
there were outstanding 573,313 sheres of 7% preferred stock of = par 


value of $100.00 per share, 2,000,000 shares Class A comon stock of 


®& par value of #86,00 per share, and 2,090,900 shores Class 8 common 
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stock of » par value of °25,.9O per shure, Jividends of oreferred 


stock were pessed on Jamuary 2, 1931, and by May 28, 1934, the sccve 
mulations amounted to °39,59 per share, or en sepregate of sbout 16 
million dollars. fhe plan offered plaintiff ten shares of 6% 
convertibie prior preferred and twenty shares of new comnon stock 
in exchange for hie ten shares of 7% preferred and beek dividends, 
which amounted to 4295.90. the wlan also provided that Class A stock= 
holders who head «a preference over Class 5, were offered new common 
on a share for share basis, «nd the Class # stockholders vere offered 
ene half share of new cowmon for ench share of Ulass 5, atocks A 
section of the plan contsined 2 verbatim copy of the »vroposed omend- 
ments of the articles of incorporstion. An examination of the plan 
discloses thet it informed the preferred stockholders thot their 
approvel thereof and deposit of their preferred stock, was optional 
with them. It is not Gentended thet the rights of plaintiff, or of 
any preferred stockholder, to accrued dividends, could be =ffected 
by a vote of a majority of the stockholders, It is clesr thet the 
right to the accrued dividends was « vested right, and thet any attemot 
to deprive a shereholder of such right is frowned on by the courts. 
In the plan, no attempt was made to deprive plaintiff of his accrued 
dividends,or to force him to surrender his ten shares of preferred 
stock for ten shares of prior preferred stock ond twenty shores of 
new common stock, Under the plan, the exchange was voluntsry. In 
support of their argument that the plan was legal under the law, 
defendants cite the cxse of Sprague v. Illinois ‘iver Nailroad Co,, 
19 Ill. 174. A resding of the authorities convinces us that the 
proposed plan did not contravene any provision of the statutes or 
deprive plaintiff of any vested right, 

we turn to the contention of plaintiff thet his amended complein: 


showed that there was fraud and overresching by defendsnts,. The 
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Complaint, after setting up the preliminary fects, stetes that he 

and "n great majority of old preferred shareholders" believed 
various things. It does not appear how plaintiff knew that a 
majority of the preferred shareholders believed as he believed, This 
is not a class action. Pisintiff also ststes that he and a majority 
of the preferred shereholders would not heve exchanged their shares 
had they known the true situstione It does not eppesr «8s to how 
plaintiff knew that s majority of the shsreholders would not have 
exchanged their shares, The complaint then continues with the 
allegations showing the power of the defendants who were directors 
and officers, The corporation is 2 large one, with subsidisries 

and affiliates, Undoubtedly, in eny large corporstion, there is 
opportunity for wrongdoing. The fast that the officers and directors 
have the power to do wrong does not give the plaintiff the right to 
maintsin his complaint. Freud is never presumed; it must be pleaded 
and proved, Fraud cannot ce allesed by general etatements or by 
allegations by wsy of conclusions. the exhibits which are attached 
to the Complaint certainly do not show any wisrepresentation. If 
defendants made misrepresent*»tions in writing, the specific allegse 
tions should be made, setting up the written statements with the 
epproximate date when such statements were made, If the misrepresentae 
tions were oral, then there should be proper alleg#tions as to such 
oral misrepresent*tions. e agree with defendants thet the complaint 
does not set up facts showing fraud. 

Another criticism leveled =t the complaint is that it was 
barred by laches, Plaintiff exchanged his stock in 1934 and received 
ten shares of prior preferred stock and trenty shares of common 
stock, ile alleges thst in December, 1936, he resd in the press a 
statement that suit had been started by old preferred shareholders 


to collect accumilated dividends, and that he then acquired the 
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15 
knowledge of the facts set up in the smended complaint, he amended 
Complaint was filed on August 37, 1937. He knew that the plan had 
been put into effect in 1934, and that the rights of sll stockholders 
were materially »ffeeted by the adoption of the plan, yet, sccording 
to his own allegstion, he waited from December, 1936, until August, 
1937, before filing his amended complaint. The original complsint 
was not inoluded in the record, hence, we are unxble to say what 
it conteined. ie cannot, however, hold that on the face of the 
amended complaint, plaintiff was guilty of lsches, 

Yor the reasons stated, we are impelled to the view that the 
action of ‘the shaneéilas & in “sustaining the’ motion to chemin lead 
proper. Therefore, the decree ‘of the Superior Court of Cook deus 


is «ffirmed, 








DECREE AFFIRMED, 


DENIS E, SULLIVAN, P.Je AND HEBEL, J. CONCUR. 
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WASSON@POCAHONTAS COAL COMPANY, INC., 
® corporation, 


Pre AL FROM 


WUNICTRAL COURT 


299 1A. 619 


OF CHIOCAG 


WR. JUSTICE BURKK DELVIZAED THE OPINION OF THE coURT, 


Appellant, 
Ve 


INDEMNITY INSURANCE GOMPANY OF NORTH 
AMERICA, a corporation, 


a ee et Me re Mie ee te 


Appellee. 


Plaintiff, a corporations. is engazei inthe retail coal 
business in Chiesgo,. Jefeniant, an insurance company, insured 
plaintiff's trucks for » period of one yent beginning July 12, 19321, 
under what was known ss a public lisbility policy. On November 2, 
1931, defendant, through its .xgent, gave written notice to pleintiff 
of cancellation of the policy, such cancellation to become effective 
on Wovember 8, 1931, at 12:01 As Me. The reason asserted by the 
insurance company for the canceliation of the volicy waa that the 
premium had not been paid. finaintiff insisted thet it onrid the 
premium to the Pluamer “esltors Vorporation, a corporstion, on 
August li, 1931, and that the latter corporstion was the »azent of 
the insurance company. Therefore, plaintiff srgues that the premium 
was actually paid to defendant. The controversy srose because the 
Plummer “enltors Corporstion failed to tranamit the oremium to the 
insurance company. In the cancellation notice, the insurance 
company took the position that inasmoh es the premium hod never 
been paid to it, there ws no obligstion to return any so-called 
unearned premium, Plaintiff st all times maintained that the premium 
was paid to defendant and thet the insurance policy «2s in effect 
despite the notice of cancellation, Plrsintiff also insists that the 
attempted cancellation was ineffective beesuse defendant did not 
tender the uneorned premium, ‘fter the attempted cancellation, and 


on Movember ©5, 1931, one of plaintiff's trucks collided with a 
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street car and the driver was srrested. A report of the collision 
was given to Hertholomay - Darling Vompany. It is conceded that 
the latter company was the duly suthorized agent of the insurance 
Companye. On November 27, 1331, the general agent wrote plaintiff 
stating thet its records indicated that the policy had been cancelled 
as of November &, 1931. On November 30, 1931, plaintiff wrote the 
general agent that it would investig-te snd defend any suits agsinst 
it, and would expect the insurance company to indemnify it against 
any loss, judgments, claims, ittorney's fees or Goesats sand expenses, 
Plaintiff's driver involved in the »ccident, was diseh=rged in the 
criminal or quasi criminal case in the Wunicipal Court of Chiengo. 
Thereafter, two minor accidents occurred, one on December 4, 1931, 
in which the damage was {11,20, and om where the demaze amounted to 
612,00, Both claime were settled. oth secidents were duly reported 
to defendant, who replied in the same tone as it did to the notice of 
the first accident. On January 18, 1933, plaintiff wrote to defendant, 
discussed the accidents thet had occurred, and stated; "we do hereby 
caneel ssid contract as of the date of this letter". The letter slso 
again informed defendant that plaintiff would expect defendant to 
make good all losses sustained, whether the claims had been paid, or 
should be paid in the future, It concluded by stating that the 
unesrned premium was §368.56, and that the expenses incurred up to 
that time by resson of defendant's refusal to carry out the vrovisions 
of the policy, smounted to $94.20, and accordingly demanded a remittance 
for the total sum of $455.76, 

In chronological order, the next step was a claim asserted by 
Willard “iohardson, ® minor, for personal injuries grewing out of 
the collision of November 25, 1931. Awnin plaintiff notified defendant, 
An action wes commenced by the minor in the Superior Court of Vook 
Sounty against the Chicago Surfsce Lines and plaintiff, In that action, 


the minor, Willard Sichardson, claimed damages of $25,009.00. The 
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summons served on plaintiff wos forw:rded to defendant's peneral 


agent. Defendant again reviied that the policy hed been cancelled 
and declined to defend the cxse. Plisintiff thereupon employed an 
attorney who investigsted the accident, csused photographs to be 
taken and filed a plea, This -ttorney performed all other necessary 
servioes in connection with the prepsrstion of the cnse, “hen the 
case was reached for trisl, and sfter 2 jury hed been impaneled and 
the opening statements made, « settlement eas effected for the sum 
of $1,900.00, of which plaintiff paid °950.00. Plaintiff also paid 
to his attorney the sum of '250.00, which was # rénsonable fee for 
the services rendered, On June 3, 1922, pisintiff filed its state- 
ment of cleim in the Municinsl Court of Chieage and sought to 
recover from defendant shat it asserted was an unearned premium 
amounting to $526.23, and in addition, the sum of 86,290 for settling 
the minor dam-ge cases, $50.00 paid to plaintiff's attorney for 
appesring in the police court at the time the driver eae on trial, 
$10.00 for cost of photographs, -nd “3,00 paid to a reporter for 
taking testimony, <A motion to strike the claim wns sustained. On 
lesve granted, plaintiff filed an xmended statement of clein. 
Defendent filed an affidevit of merita and «a set-off. fhe set-off 
sought to recover from plaintiff what it termed the earned premium 
covering the period from July 12, 1931, to November &, 1931. Vlnrin- 
tiff filed on affidavit of merits to the set-off, On June 15, 1934, 
plaintiff commenced snother action in the Municipsl Court of Chicspe. 
The second action, designated in that court as of the first cless, 
was grounded on the same insurance policy, It asserted thet on 
November 25, 1931, (which «as after the attempted caneeliation by 
defendant and before the sttempted cancellation by plaintiff) one 

of the trucks insured under the policy collided with a street car 

of the Surface Lines, and thet plaintiff reported the accident to 
defendant, who declined to defend the onse, and thet Willard Richard- 


& 

Leomaney e'tachnetebd of batrewret sew ttituiel@ no fovrae enone 
belfldionss mead bed yor Loy odt ted? betio iad siagea Pnabasted «tage 
as $eyelqme necuetodt Ttitadeld ena ‘eatd best sh or bent Loeb bre 

sé of atin tye toads benueo ,ieshicos edt badegiteeval orfe xoarorss 
Yieesseen  redto Elm beaxretrsq yantotts gist aati a beitt has sede? 
sit medi .eveo odd th adkteteqdza att dtie nolfoekaes ai eeolvrse 
bas balensaem? oad bat yrut 2 redte bee tales vot bedonse ch 
sue ait cot bereetts ees foeesteden « .ohaw etwemeded]e gataego elt 
bioy oble Madntsl? 00,0809 hing Ttttatele seatw to 2004008 «tt to 
Tot o8% sidsiearer « eaw sohitw ot. Dent to nue bot yairrod da eld ot . 
onde wht betty Yradetelé (seer Sf ane a0 vberobmet esotvies oft 
at digues hae eyoSrdl’%s Hved Lagkolaw! sdf At @ieto to teem 
nuieey hawteeny te acw betescen Pf fade trebasteb nett <oveoes 
yatitded tat 08.88% to moe Of yaoltipde al bas 8 8885 ot aattavome 
fet vortotes etitivateiqg of bisa 00,584 .e5e80 enema ‘tomte “oad 
lkatd Mb ear tevith Sct ots amt te Heim soled odd “ak gabeeoeqe 
et rotrocet © of bkay O68? Sax yedoorgetedg To teoo tot 00.058 

90 ,beckevecdm dow mialo oft oxicte of tobtom a sytontteot abies 
weinlo to tatwetets bobwems ae hellt YWitaiele sbedunry eveot 
Hio-tee wat VYte-tee & ban efizen Yd tiesbétte mo beLlt tnshaoted 
muinotg howtes sit bemred $2 tidy ttitdiale mort revoosr ot gue 
-afei% ,£#8L ,8 redmevol of ,(8CL ahi ytet mont bedteq ‘ont gadroves 
(beer af otivt a0 Gtte-tee oft of eohtom Yo tivebitte ae boLlt What 
Logeoin® to too Leqtotamt odt al ndizée teddons betaemion ‘itamnbesa 
seeaio tert? edd to ae t1v09 todd at bétefigiasd .nolioe bnooee sit 
ao fadd bePteses Ba yottog sedetoaal emes ed? mo bebavety aw 

wd noléniieodes petomotte of? Yetta ‘wet doldw) {180L 28 ‘xodmevel 
and (TWtitdtely yw dolteticenco Bedymerss off Stoted baw siabaeteb— 
tao soerdé & Atte BObLLido ~oLlod Sid Tokay Botvads edourd edt Yo 

ot febtoos edt hetuoqer Ytitetnde dude tke jeomdd eoatrad odd Yo 
~peadOt® beallt® ede baw joao edf Baoret SF Bentiond ite yfrabaeteb 


st i el COD 


a 
son, s minor, wos 2 passenger on the street cr, being injured in 
the secident; tht the minor by his next friend sued the receivers 
of the Chicsgo Surface Lines and plaintiff, claiming damages in 

the sum of $25,099.00; thet plaintiff wes served with » suumons 

and requested defendant to defend the case, which defendant declined 
to do; thet plaintiff employed an attorney, ani thst the case eas 
settled for £1,909.99, of which plaintiff paid £950.00; thst in 
addition to its portion of the settlement, plsintiff slso paid 
expenses, attorney's fees and costs, which ageregsted the total sum 
of $1,342.15. Plaintiff asked judgment agvinst defendant for that 
amount. Jefendant filed an affidavit of defense, > jury trial was 
waived, and the two cases were consolidated and tried together. In 
the trial of the consolidated cases before the court without a jury, 
the court found the issues against the plaintiff and in favor of 

the defendant, and assessed the damiges of the defendent in its 


————— Lape enaetemien et 
set-off st the sum of £411.38. The court overruled s motion for a 


—_—_— 








new trial and entered judgment on the finding, to reverse which 
plaintiff prosecutes this appeal. 

A great deal of the evidence is in the form of records, letters, 
notices, policies ond other doouments, For many years plaintiff hed 
been engaged in the retsil coal business =t 6876 South Chicago Avenue 
in Chicago. Among its customers rere certain aunagers of real estate 
offices who handled insurance *s5 4. part of their business, fo retain 
their coal business, prior to 1930, plaintiff omrehased its insurance 
from these real estate managerse One of the real estate managers 
who was a Customer of plaintiff, was iv Te Plummer, Bartholomay- 
Oarling Company was = general insurance broker, A coal wining company, 
which apparently was an affilinte of plaintiff, was on friendly 
terms with the insurance broker snd thereby the parties became 


acquainted, On February 15, 1930, plaintiff made inouiry of the 
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insurance broker concerning ineurance rates, fhe broker offered to 
make a complete survey of its insurance. On Vebruary 26, 1930, 
plaintiff wrote the insurance broker as follows: 


“Replying to your letter of tebruarv 17th, which ess in 
reply to ours of the 15th; we would be glad to have you advise 
us before taking your time to make 2 trip out here, the basis 
on which you work. 

"You understand, our insurance is given out on a reciprocal 
plan. In other words, we are compelled to turn our insurance 
over to those who give us their conl business. With this in 
mind, we would be glad to have you advise us on just what orsis 
you would be in position to handle it for us. 

"A prompt reply will be apprecisted, after the receipt of 
which we will be glad to give you further details," 


On waroeh 7, 1930, the insurance broker replied as follows: 


"Replying to your communicstion of February “6th, relative 
to your inaurance, we wish to advise thet the only basis on 
which we do buginese is one of service to our clients, We are 
not in 2 position to obtain new customers for you and we have 
not worked on that basis in the past, 

"Our deslinges with the asson loal Company are strictly 
that of service to them in cutting down insurance costs, and we 
believe in the long run that this will be of benefit to them 
It may be possible that we could work out some way of serving 
you in such a manner that you would not lose any of the business 
which comes to you on account of reciptocity. 

“As you no doubt know, we obtained « reduction in rate on 
your yard after making an anslysis at the suggestion of Mre Le 
Ae “esson and will be very plessed to go into the matter again 
if you will so advise." 


Plaintiff wrote another letter to this broker on Mareh 12, 1950, 
stating thet plaintiff would be «lad to go into the matter of its 
insurance with a view to securing » further reduction. On June 17, 
1930, the insurance broker wrote pleintiff as follows: 

“we are enclosing herewith « report covering your insurance 
in detail, also insurance policies which we have had in this 
office for examination. 

“When you have had an opportunity te go over this report, 
we would like very amch to call on you regording waye and means 
of saving the asson-Pocahontas Conl Company money in their 
insurance Gost, and at the same time favoréng the »gents who are 
now placing the business," 

On July 1, 1950, the insurance broker wrote Phummer, in part, as 
follows: 


“Kir, fasson has instructed that we write this insurance, 
however, because of the pleasant relstions that have existed 
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between your office and the ‘esson-Pocshontas Yorl Company, 

we suggested, and Wr. ‘ngson spproved, thet you continue to 

act as broker on this business. In doing this your office will 
obtain the reguler brokerage commigsion ond we will have served 
the Wasson-Pocahontas Coal Vompany, which we have endeavored 

to accomplish. ‘¢ will call on you very soon regarding this 
matter," 


Shortly after the sbove letter ess written to Plummer, Mr. Butler, 

an employee of the insurnnee broker, oalled on (lummer at his place 
of business and discussed the pvelicy of insurance to be written on 
plaintiff's trucks as of Juhy 12, 1931, On July 10, 1930, ir. lutler, 
en behalf of Sartholmay - Unrling Sompsny, rrote Plummer, *s follows: 


"with reference to ovr conversation relative to the *asson- 
Poecshontss Coal Vomoany lisbility and property damage insurance 
on seven trucks and three pleesure cars for §25/50,009 limita on 
liability, and 210,000 limit on property domage, we wish to 
advise thet om a commercial pay rell basis the cost will be 
®991.61. This will also cover sutomatically any hired automobikes, 
their hired cere to be charged at a rate of 91.275 ner hundred 
dolisrs cost of hire. Will you plesse submit this to the “ssaone 
Pecshontas Coal Compeny, along with any other figures which you 
may have obtained. If we can serve you in any other manner, 
please feel free to csll on use® 


Other letters were written, and on April 33, 1931, plisintiff wrote 
the insurance broker, ss follows: 


“Under date of April 14th, we murchesed a new Chevrolet 
coupe at « cost of §614,00 - Serial No. IA# #34920 = ¥ngine 
#248622. 

"W4ll you kindly have this osr covered for Fire 4 Theft 
under our fleet policy #P5/ #33615, Philadelphia Yire 4 Marine 
Ins. Coe, written thru Sutton § Peterson. Also have it covered 
for Public Liability and Property Onmage, our fleet policy {IAL 
17138, Public Indemnity Co., written thru Plummer ‘e-ltora. 

“Kindly have insurance effeotive immedinstely. 

“Thanking you for your prompt attention to this matter, 
we ATC, 


On May 5, 1931, plaintiff sgnin wrote the insurance broker, stating 
that he had not heard from him thet the insursnce was placed as 
requested in his letter of April 23, 1931. On May 7, 1931, the 
insurance broker replied as follows: 
"with referenoe to your inouiry of Msy Sth, we wish to 
advise thet the endorsements taking care of coverage on the new 
Chevrolet Coupe were forwarded to Plummer Nesltors and Sutton 


& Peterson on May Sth, snd are no doubt in your hands by this 
time. If not, kindly advise and we will isaue duplicates," 


—_—_—-— 
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The court received in evidence the automobile lisbility colicy rritten 
by defendants covering the period from July 1%, 19%1, to July 13, 
1932. On July 6, 1931, the insurance broker wrote plaintiff as 
follows: 

“we acknowledge receipt of your letter of July second, 
enclosing expirstion notices received from your brokers in 
connection with your sutomcebile insurance. ‘s you know, re 
are arranging for the renéwal of this insurance; it, of course, 
will be credited to the account of the same Agencies, ss you 
requested." 

The court received in evidence as an exhibit, an invoice on the letter= 
head of Sartholomay - UVarling Vompany. the invoice gives the date 
of the policy, the number, the name of the insurance company, the 
property insured, the amount ond the premium charged, On the left 
hand side appears the word “Assured", followed by the name “asson- 
Pocshontes Voal Company, and to the right hand side appears “Aectt 
of Michsel fT. Plummer, Address 7747 South Halsted Street", elow 
the name of thé asaured appesrs the date of expirstion, July 1°, 
1932. The invoice slso contains 2 printed legend in red ink, which 
reads as follows; “Make ll checks payable to Yarbholomay=srling 
Company.” The court admitted another exhibit similar to the one 

last mentioned, for an sdditionsl premium of '29,64. The invoices 
were mailed to 4. T. Plummer, There is testimony thet he in turn 
made out invoices on his own letterhesd and delivered them to plein- 
tiff. One of plaintiff's witnesses testified that Plummer brought 
over to plaintiff's office the original invoice issued by Bertholomay=- 
Darling Company. Later, the witness st=ted that he misunderstood the 
question, and that what he intended to say ee that Plummer brought 
to the office of plaintiff the invoices aade out by Plummer on the 
latter's letterhends, Plsintiff delivered its check dated September 
17, 1930, payable to the order of Plummer Realtors Corporstion in 


the sum of /991,61, The check, received in evidence, bears the 
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endorsement of the payee and the bank stamp showing it was paid on 
September 20, 1930. ~-uring the month of ‘eptember, 1931, Mr. Sutler 
talked with Mr. Nance of the plaintiff company ond was informed that 
plaintiff had paid Piummer the smount of the insurence premium, 
Nance testified that Sutler ssid; “Well, OK. ‘e will vet busy and 
try to get our money from Plummer,” theresfter, » conference wes 
arranged at the office of the insursnce broker, which ws attended 
by Nance, Plummer, *« lire Vlarkson of the insurance beoker's office 
and s Miss Sigsle, Clarkson told Plummer he had committed s serious 
offense in thit he had collected the money for the insurance premium 
and had not paid the company, end th=t he had better go home and 
see what he could do. Subsequent to the conference and on October 7, 
1931, Plummer brought to the insurance broker 10 shsres of benk 
atock and took « receipt resding ss follows: “Received from & T. 
Plummer, for Plummer's Realtors Corporation, 10 shares of Standard 
National bank stock, certifioxte No. 845; and it is understood by and 
between Mw. Tf. Plummer and Uartholomsy-Osrling Vompany thet seid stock 
is being deposited by him with us cs colletersl security only for his 
imiebtedness, and not «s payment thereof.” Undoubtedly, the arrange- 
ment mde was of mutuel advantage to the parties. 
The triesl court found thet: 
"The plaintiff entered into its course of business dealings 
with sertholomey-Darling Yo., defendant's arent, by reason of 
the inducement held out by ‘ortholomnay-srling Yo. (1) thet it 
would give plaintiff? = more efficient and economical handling of 
its insurance; and (2) thet plaintiff's real estste manager 
customers would continue to be credited with and to receive the 
seme coamissions they had received before on the insurance premiums, 
and would continue to have the same inducement to give plaintiff 
their respective coal orders," 
Defendant argues thet the triel court hed the right to believe the 
testimony thot the invoices from S=rtholomay-J=rling Company were 
delivered by Plummer to pisintiff, ond also urges thot the plaintiff 
was bound to take notice of the legend on the invoice thet cheeks 


should be made payable to Sertholomsay=Srling Company, Plaintiff 
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repels these contentions by asserting that the stetement of his 
witness was caused by a misunderstanding of the cuestion, which he 
correoted before he left the stand, end thet the ie end warning 
debtors that premiums be paid to sartholomsy-U=srling Company waa, 
in fact, directed to Plummer, the psrties also draw different 
conclusions from the invoices, plaintiff insisting thet the invoices 
show that the insurance broker considered thet the debtor was Me Te 
Plumer, snd the defendant asserting that the invoices show that 
the debtor was the assured. Sartholomsy-/orling Company wes undoubte 
edly anxious to procure the insurance business of plaintiff. Pisin- 
tiff was anxious to remain in the wood graces of the various real 
estate agents in order to have their good will in the snle of soal. 
If it were not for the desire of pleintiff to deal through the 
verious renl estate brokers, the insursnoe covld have been plisaced 
directly with Sargfholomay-0=rling Yompeny. It is significent that 
on July 2, 1921, plaintiff wrote Jartholomay-larling Yompany as 
follows; "The sttached notices of the expirstion of several policies 
have been received by us. ‘i11 you kindiy see the renewnls sre msde 
and sent through the same agencies," On July G, 1931, “srtholomsy- 
Qerling Company wrote plaintiff acknowledging the letter of July 2, 
1931, and the expiration of the notices, stating "As you knor, we 
are arranging for the renewal of this insurance; it, of course, wil. 
be credited to the sccount of the same agencies, ss you requested". 
In 2 second conference in the office of 4artholomay--arling 
Company, Mr. Darling told the participants ‘there will be no helfway 
Toute in this cnse, the only thing is we want our money", and “there 
is no way to straighten it out other than to see that we get pnid", 
Plaintiff maintains thet the testimony «s to the conferences in the 
office of Sartholomay-Unrling Vompany and the receipt by that 


corporstion of the shares of bonk stock, is strong evidence thet 
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the insurance company recognized Plummer ac ita agent. At thet time, 
the general insurance broker was endeovoring to collect the premium, 
and at the same time, endeavoring to maintain good relstions with 

all parties. The fact that Sertholomay-Jarling Vomoany made an effort 
to collect from Plummer does not necessarily esteblish the foot that 
they were recognizing him 2s their sent. At thet time, their 
position was well understood by plaintiff. If, by the conferences, 
the parties could prevail upon Plummer to raise the amount necessary 
to pay the premium, the matter would be disposed of to the satis= 
faction of all parties, 

As suggested by plaintiff, we ave thoroughly examined the 
exhibits and the testimony in order to determine whether the finding 
of the trial court wa ageinst the monifest eight of the evidence, 
The record discloses thst there is abundant evidence to sustain the 
finding of the sourt that Plummer was the agent of plsintiff and not 
of defendant. As the premium ws not psid, defendent hed sn undoubted 
right to onnce]l the policy, wWotice was given on November 3, 1931, 
thet the policy would terminate at 12:01 A. M. on November 8, 1971. 
Plaintiff was afforded ample ooportunity to procure other policies in 
order to protect itself =gainst claims, Having determined that the 
premius was not paid to defendant, the court was right in finding 


that defendant ras } within its rights in conoelling the poliey, and 


thot plaimtif? ws wae | indebted to defendant for that portion of the 

premium covering the period from duly 12, ‘jos, to Movember 8, “192. 
“We have ‘oonsidered the other points raised and argued by the 

parties, but in view of the finding made on the preposition of agency, 

there is no need of extending this opinion by 2 discussion of such 

other points. Because of the views expressed, the judgment of the 

pacineatadestimndl Sourt of Chicago should be and it is Bifirmed, 

_ "eset Cietaie. 

DENIS E, SULLIVAN, P.J. AND HEBEL, J. CONCUR, 
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THOMAS BROWN, MILTON TURNER and } 
WILLZAM MASON, APPEAL FROM 


Appellants, 
Ve 


| 1 
nn ag ine CO it 
GUY A. RICH/RDSON and WALTER J. CUMMINGS, PJ Gg O L.A 6 1‘ 


as Receivers of the Chiosgo ‘inilways Coe, . 
a Corpe, et al., doing business as [OOK COUNTY. 
GHICAGO SURFACE LINES, 


Appellees, 


MR. JUSTICE BURKE DELIVENED THE OPINION OF THE COURT. 

This is an appeal prosecuted by pinintiffs from 2 judgment 
entered in the Circuit Court of Cook County, following the trial 
of » personal injury action, wherein the court directed = verdict 
in favor of defendants. There is no substantisl dispute as to the 
proposition of law thet in considering the motion for + directed 
verdict, it was the duty of the court to consider 2ll of the 
evidence in its aspect most favorable to the plaintiffs, together 
with all ressonable inferences arising therefrom. Therefore, we 
have carefully examined the record in order to determine whether 
the court wns justified in teking the c»se from the jury. 

At about 8 Aw M. on August 19, 1937, plaintiff Thomes Brown, 
accompanied by plaintiff Milton Turner who occupied the front seat 
slongside of him, wss driving the 1929 model Nash fovuredoor sedan of 
plaintiff William Mason, who wes not then in the car, in an easterly 
direction on Lake Street in Chicago. Lake Street is an erst and 
west highway. Above that street is an elevated rsilroad, supported 
by steel posts. Sangamon Street runs in 2 northerly and southerly 
direction and intersects Lake Street. Uefendants operate trolley 
Oars running on steel rails on both streets. flaintiffs Brown 2nd 
Turner sought damages because of personal injuries, 2nd plaintiff 
Meson asked for dam ges to his sutomobile. Brown had permission 


from Mason to drive the intter's sutomobile, 
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Thomas Brown testified thet he left his home, located »bout 
12 blocks from the place where the rccident ocourred, st about & A.M. 
on August 19, 1937, and drove enst on Lake Street, travelirg in the 
eastbound street cer treeks at an aversge speed of 15 miles per hour, - 
He stated thet on approaching Sangamon Street, he was driving from 
6 to 8 miles an hour; thst directly in front of him rns an sutomobile 
and a truck; that the truck crossed the intersection of Lake and 
Sangamon Streets, and that the sutomobile shend of him wes going 
across the intersection st the time the witness's sautemobile reached 
the rest curb of Sangamon Street; thet he brought his automobile to 
8 Complete stop at the west curb of Jangamon Street; thet he leoked 
south on Sangamon Street and observed no treffie moving north thereon, 
and thot he looked north and saw a street c=r focing south and 
standing at the northwest corner of Sangamon snd inke Streets, and 
that some passengers were getting on and off the street car; that 
he did not see the street car when it sterted up, and thet he aa 
watehing the treffic in front of him; that he shifted his gears into 
first speed and then into second speed and proceeded to cross the 
intersection, going east on the exst bouni tracks of Lake Street; 
that when the front wheela of his sutomobile were in the northbound 
tracks of Sangamon Street, he he=rd 2 crash; that his sutomobile landed 


against an elevated post loceted st the southesst corner of the 
teres ervey says agyrsnceenrontamseestasewnumenannersssrnseassnnTt sein oAONOPAPOAITSAe 
intersection; that he was bleeding from his hesd and had a pain in his 
shoulder and back and thet Turner helped him get out of the automobile; 
that they went to the northwest corner and hailed » passing motorist, 
who took them to the office of = physician at 1389 West Lake “treet, 
Witness then testified as to treatment by the physicien and atsted 
that he was confined to » hospital until September 6, 1937, and to 

his home for two months theresfter, and thet he was unable to work 

on account of having fainting spells. On cross—examinstion, witness 


testified that he had driven automobiles for 25 ye>rs, and was 


a 
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3 
thoroughly familiar with the intersection where the accident occurred; 


that he knew that 2 street car lire was operated on Sangamon Street; 
thet he estimeted that the distance from the west curb of Jangemon 
Street to the west rail of the southbound trecks thereon was 15 feet; 
that his automobile wss going 5 to 6 miles an hour when struck; that 
he did not see the street Gar start sovth on “-ngamon Street after 
he hed started to oross the intersection; thet he did not know how 


fast the street car was goings that ‘the Lett : rear end id his mand 


foaentre Seem 
Pet 


mobile wes struck by the left front of ‘ne ey ears that the 
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pavement was ary that morning and the at his four wheel erakes were in 
good Condition. He further stated thst on a dry pevement he could 
stop the sutomobile in 10 or 15 feet, end msybe in » shorter distance, 
Milton Turner testified thst he ess sitting alongside of 
Brown; thst they were both on their way to work st the time; that 
when the sut6mobile was 100 feet west of Sangamon Street, it wos 
traveling about 8 miles an hour, 2nd thst they were following 4 ear 
and a truck which had been in front of them from Ogden Avenue to 
Sangamon Street; thst when the sutomobile in which the witness w-s 
riding came to the west curb of Sangamon Street, it slowed down to 4 
or 5 miles an hour; thet he looked south and saw no traffic coming 
north on Sangamon Street, and thet he looked north on Sangamon Street 
and saw a street car standing on the northwest corner and thet he saw 
passengers getting on and off the street car; thot "we then continued 
from the west curb of Sangemon Street to cross the intersection and 
I didn’t pay any more attention to the street car until I heard it. 
hit the automobile. shen the front wheels of the autemobile were in 
the northbound tracks of Sangamon Street, it was struck by the street 
car, The left front side of the street car struek the left rear wheel 
and fender of the automobile, After thei&mpact, the sutomobile was 


thrown sgsinst an elevated pole on the southeast corner of Sangamon 
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and Lake Streets. fhe automobile landed on its right side. After 

the impact, the street car stopped 3) feet south of the center of 

the intersection, My face and left hand were cut up and I helped 
Brown get out from the wrecked cnr." He then testified »s to visiting 
the doctor. ‘hile at the doctor's office, two policemen who had 
heard of the accident, arrived and took him to the scene of the 
accident. The street car had deperted, ani the witness and the police] 
men waited for » few minutes until the street car came north on its 
return trip, The policemen examined the street car and the automobile 
and made out an sceident report. On Cross-examination, this witness 
testified thst when the sutomobile res 100 feet west of Sangamon 
Street, it eas going 6 miles an hour; thst the distance from the west 
curb of Sangamon Street to the west rail of the southbound trecks is 
*“sbout 10 or 15 feet"; that the distance from the north building 

line of Lake Street to the north rail of the westbound track “would 

be practically the same distance ss from the sidewalk line to the 
track on Sangamon Street." He further testified on cross-exeminstion 
thet after starting across the intersection from the west curb of 
Sangemon Street, he did not see the street car atart south on 
Sangamon Street; thst prior to the morning of the accident, he had 
been driving an automobile for about 8 yenrs, and had frecuently driven 
the automobile in which they were riding. He st»ted that on « dry 
street trav@éRing 6 to 8 miles an hour, he could stop « 1929 Nash 

with four wheel brakes, in 8 feet; that he was familiar with the 
intersection, and thet he was not paying very much attention to what 
Brown was doing in the way of driving; thet when he saw the street 

ear for the first time, the automobile was at the sidewalk on the west 
side of Sangsmon Street, and that he had not seen the street oor until 


that time, and thet he did not notice whether the street oar was 


standing there "when we were back ouite « distsnce," 
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William Mason testified thet he owned the sutemobile that 
was involved in the accident; that the three pleintiffe worked in 
the same vicinity, and th=t on the morning of the accident, he did 
not need to be at work until 9 A.M.e, and for that reason took a 
street car to his place of employment; thit on the way to work, he 
saw his automobile turned over against an elevated post at the south- 
east corner of Banzamon and Lake Streeta, He testified that the 
brakes were in good condition, and thet prior to August 19, 1937, 
his oar was “in perfect condition", On cross-examinztion, he stated 
that he did not have a safety aticker on the Car. 

C. Wousle testified thst he wae a police officer for the 
City of Chicago, assigned to the Desplaines Street Stetion; thet at 
about 8:15 on the morning in queation, he received » enll to inveati- 
gate an accident, snd that he end his partner, Officer Smith, rent 
to the scene and observed the automobile as it lay slongside of an 
elevated post on the southesst corner of Sangamon and Lake Streets; 
that they then proceedéd to the doctor's office and returned with the 
plaintiff Turner to the scene of the »ccident, where he interviered 
the motorman of the street car on his return trip; that the motorman 
stated thet the sutomobile “was going 50 miles an hour or more and 
Sut him off"; thet the witness then stated thot he did not think the 
automobile @puld go thet fest; thot he examined the street car and 
saw a dent on the front left hand side of the street car, which was 
in the rear at the time; thst it wes not 2 very large dent snd one 
Could tell that there had been an impact; that there wos some black 
paint on the dent snd that there were no other m=rks on the street 
car, and that he examined the sutomobile and "saw the left rear wheel 
and fender wes dented", 

Re Smith, a police officer assigned to the Desplaines Street 
Station corroborated the testimony of his partner. 
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Henry Martin testified th t he wags employed at an establish- 
ment about 25 or 30 feet exst of the southeast corner of Sangamon 
and Leke Streets; that sbout 8:05 4. Me. on the day of the accident, 
the witness wos waiting for a truck to come in with a shipment, and 
that he wes standing on the sidewnlk in front of the plece, looking 
northwest; that "there wos a bunch of traffie going by", snd that he 
paid no attention to the traffic; that sll of = sudden he hesrd a 
crash and noticed a street car; that “I noticed » bunch of traffic, 
a truck snd car and then I noticed snother car behind this first 
Gar get hit by the street cer and I went over there. The street 
csr was going south. It was a one-man street eore I didn’t see the 
operator of the street cor until the orsah", Upon being ssked whether 
he noticed the automobile before the impect, he ststed: “Why, I 
noticed part of it. I didn't pay mch attention to anything at the 
moment, but I noticed thst the front of the sutomobile ros going 
across the north and southbound trecks." He further st»ted that the 
automobile was struck when its front wheels were in the northbound 
tracks of Sangemon Street snd thst the rear of it wes in the southbound 
tracks; that he saw the street cnr hit the automobile, snd thet the 
sutomobile wos thrown off the track ond hit 2 post and tipped over; 
that it was thrown in » kind of angle sideways and landed up ageinst 
® pillar over on the southesst corner of Sangamon and Lake Streets; 
that the automobile turned over twice and landed on the right side 
with its front fscing east and its rear west. He stated that there 
was & lot of traffic going east on Lake Street thet hour of the 
morning; thet when he first saw the sutomobike, it was just «bout 
coming into Sangamon Street, »nmi thot the front wheels were just about 
entering the southbound tracks, and thet st thet time, the street 
car was standing still; thet when the front wheels of the sutomobile 


were in the southbound rails on Sangomen Street, the street ear was 
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parked, and thot he did not notice any passengers getting on or off. 
He further testified that "just before the impact or crash, I did 
not hesr any sounds of gongs or warning given by the overstor of the 
atreet cnr, and thet the street cor stopped when he crossed the east 
and westbound tracks, He crossed them and stopped. He pulled the 
car away. After the street car hit the csr, the street car stopped 
about one length south of the esstbound treeks. About the east pert 
the front end of the street ec»r struck the sutomobile", On cross- 
easminetion he testified that he had been driving an automobile since 
he was 15 years of age; that the automobile involved in the »ccident 
was traveling “s Couple of miles an hour ‘hen it woe struck", and 
that cars were parked along the south curb of Lake Street at the time 
ef the accident. ie acknowledged his signature to 2 statement made 
by him to an investigator for defendants on September 11, 1927. He 
stated that he did not remember whether he told the investigator 
that he couldn't give any information as to the speed of the street 
car, that perhaps he did make the statement, but he did not remember 
it; thst he did not remember whether he esid the street car fan about 
10 feet after the sccident; thet he did not remember that he said 
the sutomobile moved to the right to avoid » collision; th t he did 
not remember whether he stated that the automobile se going between 
15 emd 20 miles an hour, snd stated, *msybe I did snd maybe I didn't 
make thet statement", He testified th«t he has had oce»sion to stop 
automobiles with four wheel brakes treveling st speeds of from 25 to 
40 miles an hour, and thet he could stop = 1929 four door Nesh, 
equipped with four wheel brakes, on a dry street traveling at from 

4 to 6 miles an hour, in “s couple of feet”, 

Stanley Spejeher testified that he was « commercial photogra- 

pher, By means of his testimony, two photographs of the sutomobile 
lying on its side against the elevated post on the southesst corner 


of Sangemon and Lake Streets, were introduced in evidence, 
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Henry Posnecki, a boy, who, st the time of the trial, was 
13 yerrs old, testified that st 8 o'clock of the morning in question, 
he was helping his mother in » tavern at Peoria and Loke Streets; 
that he eas on his way to cash a large bill st - tavern loonated nat 
the northwest corner of Jangamon and Lake Streets; thet he walked 
rest on the north side of Lake Street, snd thet when he resched the 
northesst corner of Leke and Sangamon Streets he saw = street car 
parked on the northwest corner fscin south; thst he 1s waiting 
for the street car to go in order to Cross snd thet he wos watching 
the conductor, thet the conductor was toking fares and giving trans- 
fers out. He stated that “then after < while I »as just going to 
cross, then I herrd = orash and I looked and the street car hit the 
left rear wheel and restr fender and knocked the car over twice 
against a post and rolled boek, The street car moved up to the corner, 
then he stopped end waited for the policemen and the policemen 
checked up." On Ccross-@€xamination, he stated thet he was at the 
corner all together before the secident and =fter the seccident sbout 
15 minutes; thxt when he came to the corner he ser the atreet oor 
standing there and facing south, and thet sbout 19 minutes sfter 
the accident, he saw three policemen srrive, This witness recognized 
his signature to a statement that he gave on September 14, 1937. 
On the trial, counsel interrogsted him .2 to whether the investigetor 
asked him if the street cor was standing or moving, and if it vas 
moving, how fast. The witness snswered; "I do not know how fast it 
was going", He testified thet he did not tell the investigator that 
the motorman sounded his gong; thet he did not tell the investigstor 
that the eastbound svtomobile moved to the right to svoid hitting 
the street onr; thet he couldn't see; thet he did not tell the 
investigator that the front left of the car struck the right rear of 
the suto, end thet he did not tell the investigstor thot the street 
ear hit the left side of the sutomobile, 
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George Skala testified that st sbout 8 o'clock of the morning 


in cuestion, he wns standing on the sidewalk outside of the plant 

of the Refrigerstor Applicsance Company, on the east side of Sangamon 
Street snd about 25 to 30 feet south of the southesst corner of Lake 
and Sangamon ,8treets; that he wes looking north on ‘Sanzsmon Street 
and west on Lake Street; thet he saw & on@ée-man street car ston at 

the northwest corner of Sangamon and Lake Streets, end thet some 
passengers were getting on and off; that there was a Nash Sedan going 
esst on Lake Street; th t when he first se" the sutomobile, it «ss 
just south of the west street csr line on 3angemon Street, ond that 
the automobile was going about 4 to 6 miles an hour. He stoted that 
"the auto was just about commencing te cet into the southbound rails. 
when the front wheels of the sutomebile were in the southbound tracks, 
the street car storted. I heard no signal or gong sounded by the 
operator of the street car st the time it storted to go south on 
Samgamon Street, or before the impact, At the time of the impact, 

the street csr wes moving bout 8 to 12 miles sn hour. The left side 
of the street car struck the left reser fender xni wheel of the suto- 
mobile, turning it over twice, end it ianded against an elevated pole 
locsted at the southeast corner of Sangemon and Lake Streeta. The 
front wheels of the avtomobile were on the northbound tracks of 
Sangamon Street, and the rear wheels were on the southbound tracks of 
Sangamon Street at the time of the collision. The sutomobile is shout 
10 to 12 feet long. At the time the street cnr started, I saw the 
operstor of the street car hand out transfers snd collect fares, The 
operator was not watching traffic going east on iake Street at the time 
the street cer started." On cross-—examinsation, he teatified thet the 
front of the street car was sbout 2 or 3 feet south of the building 
line at the crosswalk of Lake Street when it was stending; that he 

saw some people gettkng on the street car and some getting off, end 


that in his opinion the automobile was going from 4 to 6 miles an hour 
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across the intersection. He stated thet he had driven sutomobiles 


for 2% years, and that he had experience in stopping cutomobiles 

at speeds up to 45 and 50 miles an hour, and thet in his opinion a 
1339 Nash with four wheel brekes in good condition, being operated 
on a dry pavewent at 4 to 6 miles an hour, could be stopped in 

from 1 to 3 feet, and thet if it was equipred with two wheel brakes, 
it could be stopped in 6 to 10 feet, 

A physician testified ss to hie services and the rensonable=- 
ness of his charges and the charges of the hospital. At this juncture, 
the plsaintif? rested. 

| The defendants pleced on the stand the motorman and seven 
persons who were passengera on the street eczr at the time of the 
accident, The substance of their testimony ws thot they observed 
the sutomobile traveling esst on Lake Street st a speed of around 590 
miles sn hour; that the sutoemobile e=s from 50 to 199 feet vest of 
Sangamon Street at the time the motorman of the street car started to 
eross the intersection, and that the motorman stopped the car quickly; 
that the driver of the sutomobile tried to swing out of the way of 
the street car, and that the automobile "flew across to the eleveted 
post"; that te operator of the street car then drove the street ear 
ecross the intersection in order to get it out of the way of traffic, 
and that the operstor of the street onr wes not Collecting fares sat 
the time of the ernsh. 

George Gerseh, the operator of the street car, testified that 
he was 47 yesrs of sze, ond that he had been employed as 9 motorman 
for 25 years; thet when he stopped the oar at the northwest corner 
of Sangamon and Lake Streets, a women got off and another person got 
on; thet he closed the doors of the c=r, looked east and west but he 
Could not see far because of the building on the northvest corner; 


that he started the car and moved nbout 5 feet when he saw an sutomobile 
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coming east about 200 feet away at about 25 miles an hour; thet he 
sounded the gong, 2nd thst when it spperred that the rutomobile was 
not going to stop, he applied his brakes and brought the street ear 
to a stop on the eastbound tr-cks of iloke Street; that the avtomobile 
continued to travel east and struck the street car and then struck 
s pillar, and that the sutomobile did not slacken its speed when 
approaching the intersection, and thet there were no vehicles dn 
front of the street car to obstruct his view, 

It is manifest from the above statements thet there was a 
Slear conflict 2s to the essential issues. We have not summarized 
the testimony introduced in behalf of the Jefeniants because we have 
been searching the record in an endeavor to ascertain whether there 
was sufficient competent evidence, viewed in its most favornble light, 
from the stsndpoint of plaintiffs, to recuire submission of the oese 
to the jury. We have, however, read and considered all the evidence, 
The burden rested on plaintiffs to show affirmatively that they were 
in the exercise of due osre, or to reise » reasonable inference of 
such onre, It was also the duty of plaintiffs to show offirmatively 
that defendants, by their servant, were cuilty of negligence which was 
the proximate cause of the injuries, A careful perusal of the testie 
mony convinces us that in directing the werdict, the court invaded 
the province of the jury. ‘e have read the orsl opinion of the trial 
judge wherein he correctly states the principles of law involved, we 
also note that he announced that in deciding the motion to instruct 
the jury for defendants, he hed no right to weigh the evidence, _Despite 
eee renee 2S is manifest that he did weigh the evidence, ve Fe 


of the opinion thet the court rss not warranted in holding as . matter 
ate Came ey rg ot. A ENO Sate ee ae 


of law that iffe were guilty of contributory hegligence, Because 
prantostr PO  uiaaaaebeiniadiiaienad olde chie te a ee aie) i lie eed 
of the views expressed, the judgment of the Circuit Court of Cook 











County is reversed and the cause remended for « new trial, 
REVERSED AND REMANDED, 


DENIS E, SULLIVAN, P.J. AND HEBEL, J. CONCUR, 
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Ve 
) APPEAL FROM 
MUNICIPAL COURT 
In Reg Intervening Petition JOHN %. 
BENNETT and EDWARD M. COLBACH, Attorneys, 
) OF CHICAGO, 
Appellees, pone 
Ve 
JAMES A. LOW, GORHAM BROOKS, et al., ) 
Trustees, ) 
Appellanta. ) 


MRe JUSTICE HEBEL DELIVESED THE OPINION OF THE COURT, 

On Maroh 15, 1932, 2 judgment a obtained in the Municipal 
Court of Chicago by the Guardian Sancorporstion sgainst James Ac 
Low for the sum of °34,098,75, An appeal was trken to this court. 
Pending the appeel, Low died, his death as suggested here, and 
the cause proceeded in the name of his executor. On April 11, 1932, 
an order was entered in this court »ffirming the judgment. On 
Februsry 14, 1925, the Guardian Bencornorstion sagsigned the judgment 
end all the right, title and interest therein to Gorham 5rooks, 
Robert W. Emmons, II, James Jackson, Graham Aldis and W%ussel Tyson, 
es trustees, and the assignment contained a recital to the effect 
thet the judgment had been allowed sas a claim agsinst the estate 
of James 4, Low, decessed, in the Probste Court of Cook County on 
April 8, 1933. On Maroh 31, 1937, John ¥. Sennett and Edward i. 
Solbach, the attorneys who represented the Guardian Bancorporstion 
in obtaining the judgment sgainst James 4, Low, filed a claim in 
the Probate Court of Cook Oounty in which they set forth ell the 
facts alleged in the wunicipal Court upon which judgment was entered 
and alleged that the Probate Court had complete and exelusive juris- 
diction to adjudioste their claim; preyed thet the court impress a 


lien for attorneys’ fees on the claim allowed in the Probste Court 
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against the estate of Low and upon the funds derived therefrom. 

After a hearing in the Probate Court that court dismissed the petition 
of Messrs. Bennett and Colbach, From the order of dismissal entered 
on November 30, 1937, Hennett and Colbach appesled to the Cirevit 

Court of Vook County. The record indicates thet this appeal is 

still pending, Thereafter, on December 9, 1937, Yennett and Colbach 
filed » petition in the Municipal Sourt of Yhiesgo in the originel suit 
of the Guardian Ssncorporstion against James A. Low, in which they 


allege that they have a lien fer attorneys! fees against the trustees, 


ODE 


assignees, of the judgment ageinst Low for-:services rendered the 


| Guardian dancerpertion in procuring the original judgment, and in 


representing plaintiff, the Guardian bancorpor=tion, in the Apvellate 





' Court. 

The petition in the Municipsl Vourt seeks the same relief as 
thet sought in the Frobate Sourt. A motion by defendants r-s made to 
diemiss the petition for the renson, among others, tht the court was 
without jurisdiction to entertain the petition and claim; thet the 
Probate Court had complete jurisdiction of the subject matter, and 

[snes the mtter was lis pendens and undisvosed of in the Cireuit Court 
= Cook County, where the appesi is still pending. After a hearing 

/on the petition and motion to dismiss and the =nswer of the defendant 

“trustees, the court entered judgment -cninst the trustees for the sum 

of $1,440,192 This is on appesl from thst judgment, 

In In re Estete of Stahl, 227 Ill. 523, 2 petition was filed 
in the Probate Court of Cook County by the sdministrator of the 
estnte, seeking an order for the s-le of real estate to pay debta, 

In that proceeding the question «rose 9s to the ownership of the 
real estate by the person whose estote was being administered, It 
seems that the seme question has been reised in another proceeding 


and the question of the ownership had been determined in thet pro=- 
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ceeding. The court held thst the Probste Vourt was without juris- 


diction, and seid; 


The controlling fact or question in this case is as to 
the ownership of the reol estate in question at the time of the 
death of snid Frederioka L. Stshl. That wes the ¢ontrolling 
fact in the former cases. esson and public polioy alike demand 
that when a matter, whether consisting of one or more questions, 
hes been solemnly adjudicsted, it shall be deemed finally and 
conclusively settled in sll subsequent litig:tion between the 
same parties when the s=me question arises, (Hanns v. ead, 

102 Ill. 596)." 


In Bacon v. Heichelt, 273 Ill. 30, it was held thot: 


"A prior sdjudicstion between the seme parties is con- 
Glusive upon thes, not only 23 to the matters setually deter=- 
mined, but as to every other thing within the knowledge of the 
parties which might hove been set up ag a ground for relief or 
defense, Ruegger Ve lis and & is isilrond Co. 


103 Ill. 449; fogers v. diggins, 57 id. 244; Hamilton v. uimby, 
— Desk 0 oe, 165 


46 id. 90; Soby ve Uslumet and Chieavo Osan 
The petitioners, heving submitted their claim to the Prob-te 












id. 277." 


Court, and in the absence of any showing that thst court hed not 
Complete jurisdiction of the entire subject matter, wé conclude 
that the Municipel Court, upon the fsot being presented to it, as 


it was, that the claim w2s vending end undisposed of in the Probate 
io RRS Ea Rd = 
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Court, should have dismissed the petitions _Therefore, the ® judgment 
itn 


of the Municipal Court of Chicago is reversed and the eause is 
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remanded with the direction that the petition of Sennett and Volbach 
be dismissed, 
REVERSED AND AENANDED WITH DIRECTIONS, 


DENIS EZ, SULLIVAN, P.J. CONCURS, 
BURKE, J. TAKES HO PART, 
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JAMES A. BUNGESS, APPEAL FROM 


(Plaintiff) Appellee, 







SUPERIOR COURT Yl 


I.A. 619 


IQOK COUNTY « 


Ve 


JOHW RAKLIOS & COMPARY, IKS,, a 
Corporsticn, 


(Defendant) Appellant. 





MR. JUSTICK HEHEL O£LIVESED THE OPINION OF TAR COURT. 

This is an action at law to recover demages for personal 
injuries which the plaintiff claims were caused by unvholesome food 
served to him in a restaurant owned and operated by the defendant. 
There was s verdict by the jury «and judguent was entered by the 
court for the pleintiff in the sum of °-750, The defendsnt moved 
for s directed verdict st the close of the pleintiff's esse, for 
‘a directed verdiot 2t the close of sll the evidence, and for 2 judg- 
ment notwithstanding the verdict. The three motions were denied 
by the trial court, The plaintiff moved to set aside the judgment. 


ee 





and for a new trial, which motion was allowed, 
9 EDL 





The cause ia in this court upon the defendant's two appsals, 
one an applicetion for lenve to appeal from the order gramténg the 
plaintiff 2 new trial, and the other an appeal from the orders deny=- 
ing the defendant's motion for » direoted verdict and a judgment 
notwithstanding the verdict, 

Ag we have indicated, the petition for lesve to nppesl by 
the defendant in this court from the order of the triel court 
granting plaintiff's motion for 2 new trisl was denied, and this 
ruling of the court is in effect thst the triel court soted vroperly 
in allowing the plaintiff's motion for « new trisl notwithst=nding 
the verdict of the jury. So th«t when we come to consider defendent's 
motion for s directed verdict, it would seem rather inconsistent 
for this court to pass upon the question thet has been called to ite 


attention by the nppenls here pending, for the reason thet this court 
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has considered and passed upon the vetition for lesve to »ppneal 
filed by the defendant in this ocxse, and resehed the conelusion 
that the trioel court was justified in allowing plaintiff's 
motion for a new trial. 

The matter is still pending in the tricl court and the 
questions raised here may be properly considered oy thot court 
upon a further trial in disposing of the litigation, Therefore, 
in our opinion it would be inconsistent for us tohold thst the 
trial court wes justified in granting the plaintiff's motion for 
a new trial end in denying de fendent lesve to appeal, and then 
consider the question s6 to whether the coirt ess in error in 
denying the defendant's motion for 4 directed verdict, ss we heve 
indiested,. 


For the ressongs stated, the svopeai is dismissed, 
APPEAL DISMISSED, 


DENIS £. SULLIVAN, Ped, CONCURS, 
BURKE, J, TAKE® NO PART, 
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SOPHIE CIMAROLI, } APPEAL FROM 
(Pleintiff) Appeliant, ) 
) CIRCUIT SOURT 
Ve 
GITY OF CHIOAGO, a Municipal _ (COOK COUNTY. 
Sorporation, r 
- r COR Cy 7 
(Defendant) Appellee.) 9 L.A. 6 ys 0 


MR. JUSTICE HEBEL DELIVEVED TSE OPINION OF THE COURT, 

This is an appeal by the plaintiff from » judgment entered 
by the court for the devendent notwithstanding the verdict of the 
jery wes for the plaintiff. | 

| It is ch=rged in the statement. filed by the plaintiff that 
on November 23, 1936 she wns riding 8s a passenger in 2n nvteomobile 
which was being opernted in a westerly direction on 116th Street 
at or nesr its intersection with Indiana Avenue, in the Oity of 
Chicego, and thet she »=s in the exercise of due care and caution 
for her own safety; that the defeniant had charge and control of, 
and was operating 2 dump truck in =» northerly direetion on Indians 
Avenue, and eas executing » right turn into lléth Otreet; that 
the defendant did one or more of the following acts: (s) Onreleasly 
and negligently operated the truck; (b) c«relessly executed « 
right turn which wes not as close as practiaal to the right-hand 
curb, in violntion of the Stetute of Illinois; (¢) exrelessly and 
négligently drove the motor truck to the left side of 1iSth Street 
when traversing an intersection, contrary to the stotute; (d) care- 
lessly and negligently drove the motor truck unon the left half of 
116th Street, contrary to the statute; (e) csrelessly and negligently 
failed to give an sudible warning with » horn, contrary to the 
ststute; (f) cerelessly and negligently, 2nd rithout werning drove 
the motor truck from Indiana Aveme into 116th Street and to the 


left side of 116th Street when the left side waa not Clesrly visible 
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and the view thereof was obstructed by motor vehicles parked 
parallel with the south curb of 116th Jtreet, without exercising 
care to discover the presence of the sutomobile in which plaintiff 
was Tiding; by reason of which the automobile in which the plaintiff 
was riding came into contact with the defendant's motor truck, and 
the plaintiff was injured. 

The answer filed by the defendant denied that the plaintiff 
was in the exercise of due cnre and caution for her own safety, 
and denied that the defendant did any of the acts of negligence 
alleged in the complaint. 

At the close of the viaintiff's ose the court denied the 
defendant's motion for » directed verdict. At the close of sil the 
evidence the court reserved ruling on the defendent's sotion for 
2 directed verdict, and submitted the case to the jury. The jury 
returned » verdiet against the defeniant for “1599. Thereafter 
the defendant filed a written motion for a new trisl. fhe court 
heard arguments on the motion and entered = judenent for the 
defendant notwithstanding the verdict for the pinintiff. The appeal 
here is prosecuted by the pinintiff from this judgment. 

¥rom the evidence it eppesrs thet the plaintiff, on November 
23, 1936, was = single woman, 23 yenrs of agée At that time her 
name was Sophie Krolek and she lived at 5027 South Maplewood Avenue, 
Chicago, Illinois. She expected to be married shortly, and had 
spent the morning of November ~3, 1936, apartment hunting with her 
prospective husband in the neighborhood of his home at 11727 South 
Galumet Avenue, Chicago. About two o'clock she decided to go home, 
and it was arranged that her future husband's brother, Guerino 
Gimeroli, would drive her home in his brother's 1931 Chevrolet 


two-door sedan automobile, It was » cold day, and she obtained « 


blanket which she wrapped sround her feet efter removing her shoes, 
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to keep her feet worme 

Guerino Cimsroli drove the cor, He wa 91 years of age, 
had driven cars since 1929. He had been 2 truek driver in the 
Oivilian Conservation Corps where he bad driven for » yerr and » half 
and wns ean experienced automobile driver, The brokes on his 
brother's car were in good condition, and the cer had « clty sticker 
on ite It was ” dreary day; had been snowing = little, and the 
weather was Cold, 

The plaintiff sat in the front seat, next te the driver, 
Cimaroli drove the oar to the place where the sccident occurred, 
This accident ccourred at il6th Street on the east orosswelk of 
Indiana Avenue. 1l16th Street was a peved street 20 feet 8 inches 
wide. Indisna Avenve also «os & paved street, 30 feet 3 inches wide, 
Indiana Avenue ended st 116th Street, interseeting the latter etreet 
only from the south. On the southeast Gerner of the intersection 
there wes a tavern. From the south curb of 116th Street to the 
tavern was a distaneé of 17° feet 5 inches. ¥rom the est curb of 
Indians Avenue to the tavern was = distance of 223 feet = inches, There 
was a sidewalk on ench side of the tavern, esoh sidewalk being 6 feet 
9 inchee wide, As Cimaroli overated the car west on 116th “treet 
towards Indians Avenue he was traveling on the north side of the 
street on the inner lane, ond the left wheels of the ear were north 
of the center line of 116th Street sll of the way from Prairie Avenue 
to the point of the collision with the defendant's truck. The car was 
going at e speed of 10 or 15 miles an hour, the driver never having 
his foot on the accelerator at any time, There wes s single sutomatic 
windshield wiper, snd this wiper wes working, but there wes no snow on 
the windshield. 


It further appears from the evidence that st or near the time 


of the accident the driver and the plaintiff were not talking, and 
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4 
after leoving Prairie Avenue, the plaintiff took her cigsrettes 
out of her purse, took a cigarette and put it in her mouth, took a 
matoh, lighted it and wxs in the act of lighting the cigarette when 
the collision ccocurred, fhere *«*s no warning or honk of a hern 
prior to the collision. She simply st»rted to light her cigsrette 
and the next thing she remembered was s jerk backward, then forward. 
She looked up and saw the defendant's truck up against the front of 
their car, and she became nervous. The left front of their esr #8 
up against the left side of the trucke 

The driver, Cimaroli, testified that as he appreached Indiana 
Avenue there wos ancther car, movin ahead of him slao in 3 westerly 
direction, traveiing 25 or 39 feet shead of him. There was = car 
parked at the left curb of 116th Street on the esst crosewslk of 
Indiana Avenue, about 9 feet from the corner, There vere also tvo 
or three other cars parked st the south curb. there wa also another 
ear parked at the north curb of 116th Street. As Yimeroli sopreached 
Indians Avenue the car that hed been ahead of him turned toward the 
right and continued west. Suddenly the defendant's truck appeared 
right in front of him, when he wee only 10 feet away. He tried te 
turn to the right, but there ws a oar oarked there, so he applied 
the brakes at once, and the cor skidded and the car and the truck 
Collided, The truck was a big Mack truck, losded with dirt end 
weighed 5 or 6 tons. It waa 10 or 12 feet wide and 18 feet long, 
When Vimaroli first saw the truck it »»s peinted north = northeast - 
and had not completely straightened out facing eost, sfter making 
a right turn from Indiana Avenue. fhe front of the truek eos even 
with the east cross-wilk on Indiana Avenue, and «8 3 or 4 feet 
north of the center of 116th Street. The truck sounded no horne or 
Signals prior to the scoicdent. From the moment he first saw the truck 


until the mowent of the impset only a second or lesa time elapsed, 
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The impsct threw the plaintiff into the windshield and she 
received serious injuries, including = fraetured nose, permanent 
internal nesal injuries, lecersations on her face, chioped and broken 
teeth, and many bruises and contusions on her heed and body, all of 
which caused her severe and leeting pain, 

It is suggested and admitted thet the truek msde the right turn 
from Indiana Avenue into 116th Street without stopping. 

The plaintiff suggests thet there is but » single question 
presented for review, «nd thst is whether the evidence of the piain= 
tiff is legally sufficient to sustein the cause of action, and further 
suggests thet where the evidence is conflicting it is for the plsin- 
tiff to establish her ease by a erependerance of the evidence, and 
prove that she wxe in the exercise of due osre ond ¢sution for her 
own asfety st the time the accident occurred, 

Counsel for the defendant in reply to the =argusent of the 
plaintiff that the sole question presented here is whether the evidence 
introduced by her, tnken ss true, makea sut » prime feoie case, states 
that the record discloses error in the onse that would have entitled 
the defendant to a new trial if fs judgment notwithstanding the verdict 
had not been entered by the trisl fourt, and that the record clearly 
discloses that the verdict was contrary te the manifest weight of the 
evidence, and then onllis the attention of this court to the fsets ag 
disclosed by witneszes for the defendant, 

Evidence is offered that one Eugene Sowles waa the motor truck 
driver and that he eas an employee of the defendant, the City of 
Ghicego, and had been so employed for twenty-three yearss thet he wae 
hauling » load of dirt with = three ton Mack truck; that it was a bad 
day, snowing, not very hard, but there was énough snow on the street 
to cnuse » skid if the brakes were applied, At the time and just prior 
to the secident he wes treveling north on Indians Avenue, when he 


came to the south sidewalk line of 116th Street, he stopned to vermit 
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some children to pass from the west to the @esst on the crosswalk. 
After the children had passed, he put the truck in firet speed, and 
turned the corner of 116th Street, going e»st. He anw Gimeroli's 
oar Coming west, the windshi@ld full of snow; and thie witness further 
testified that figuring the driver of the car could not see him, he 
came to 2 dead stopy that the front end of the truck wea about 19 feet 
east of the crosswalk. "I stonped in order to give the man a chance 
to go around this mschine, he would have © clear road to the left of 
mé, but instead of that he ren head@m into my truck," He further 
testified that at the time of the collision the truek wes stationary, 
There were other witnesses, three of whom were police officers, 
and one a laborer whe wis employed by the Vity and riding with the 
truck driver. From the evidence offered by the police officers they 
saw skid marks extending at lesst 19 feet from the boek of the car 
in which the plaintiff was riding; that the front end of the truck 
Fas about 5 foot or two south of the center line of the rosd. Sa 
that when we come to examine the facts, it wes clearly a question 
for the jury, not alone to pass upon the weight of the evidence, but 
to determine the credibility cof the witnesses. There wos sufficient 
evidence to justify the court in permitting the jury to pass upon 
these questions, and the jury having passed wpon them returned « 
verdict for the amount hereinnbeve stated. In compliance with the 
familiar rule thet a verdict cannot be directed for the defendant 
where the evidence, tsken as true, together with the most favorable 
inferences that can be drawn from such evidence, tends to suppert 
the alleg tions of the plaintiff's complaint «nd sufficient to make 
out 2 prima fzcie conse for the piaintiff, the court should hsve denied 
the motion of the defendant, 
Several cases in which the Supreme and Appellate Sourts of 


Iliinois have passed upon this question, heve been eslled to our 


attention, one of which is Kelly v. Ghioago City Ry. Go. 283 Ill, 640, 
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It appeors from this osse that the olaintiff recovered a verdict 
and judgement in « personal injury suit, whioh wes affirmed by the 
Appellate Court for the First District of Illinois, A oertificnrte 
of importsnce and sppenl was grented by the Anpeliate Court, and 
upon review the Supreme Vourt said; 


"It is first insisted thet the court wos in error in 
refusing to exclude the evidence «nd ingtruct the jury to find 
defendant not guilty. A motion of this cherzeter, accompanied 
by the proper instruction, was made at the close of the plain-e 
tiff's esse ond renewed syain at the close of »11i the evidence. 
The court refused to give the instruction, snd ites refusal is 
assigned ss error. The only cvestion rsised and preserved for 
review in this court on such motion ia, does the evidence on 
the part of the plaintiff, if tsken 23 true and most favornbly 
considered for him, with ali just inferences to be drawn there= 
from, make out 2 prima facie esse onthe oart of the plaintiff? 
The question of the weight of the evidence or the credibility 
of the witnesses cannot be considered. If there was any 
evidence in the record from which, standing »lone, the jury might, 
without soting unressonably in the eyes of the low, have found 
the materiel avermentsa of the deolnretion to have been sustained, 
the motion was gg oe denied cc the instruction refuseds 
a ve § Oge 178 tena. 464; Libby MoNe 
Ve 222 id. 306; Devine v. Belang, 272 id. ap) we Con, 
taentene, only eevee the evidence «t thia time for the purpose 
of ascertaining whether or not the evidence on the part of 
appellee established a primes f=cie conse." 


In the case we have before us the evidence »3 to what occurred 
at the time of the collision ig conflicting, and it wos for the jury 
to consider the questions of fect 2s well as the eredibility of the 
witnesses and determine from this evidence whether the plaintiff 
made out « prime facie osse. In determining thie qvestion a0 far as 
we are permitted to do so, we believe the plaintiff did establish 
& prima facie case, and therefore the court erred in sustaining the 
defendant's motion. 

In the ease of iyers v. Northwestern El. Re Ne Co, 218 Ill. 
24, the Supreme Court held thet the Appellate dourt is not authorized 
to reverse, without remanding the cause, » judgment for the plaintiff 
on 2 finding of fnct that the olaintiff was guilty of contributory 


negligence, where the evidence is contested and thot for the viain- 
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8 
tiff is sufficient to preclude the trisl court from directing » 
verdict for the defendant, 

This rule has been approved by the Supreme Court in 
Shannon ve. fightingale, 3231 Ill. 168; also in Molloy ve Shiecago 
Rapid Transit Cg., 335 iil, 164, 

It is suggested in the briefs that the evidence of witnesses 
is contradictory, but ss we have previously stated, thet subject 
wes properly one for the jury. No doubt the jury considered the 
@vidence in the light of this accident and concluded that it was 
sufficient to sustain the plaintiff's esse, Ye are inclined to 
agree with the jury, and heving reached’ this conclision we are of 


the opinion that the court wos in error in entering dudguent for 
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judgment order entered by the trini court be reversed and judgaent 
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entered here, in acoordance with the verdict of the iwee for 
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PULLMAN TRUST & SAVINGS GAWK, oa 
Corporstion, 


(Platntiff) Appellant, 


APPRAL FROM 


Rel Ae 


Ve 


LUCIAN J/8EOKI and VIOTORIA JANEOKI, 
his wife, et ~l., 


(Defendants) Appellees. 





MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 


This is an appesl by the plaintiff from an order entered by 
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the court on Februs 8, 1938, overruling 2nd denyi plaintiff's 
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motion, which was filed on January 21, :1938, to vneste and expunge 
—_ errr eee atan eer CURRED Reem 


the order entered on January 17, 1936, vacating 2 siheiaiiaa decree 


ee 


cael in ‘the mere CAUSE. 
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This is a foreclosure proceeding filed by the plaintiff on 





May 23, 1935 to foreclose the lien of two trust deeds, both executed 
by Lucian Jareeki and Victoria Jarecki. Summons wes issued on both 
of the defendants, who fsiled to appear, enter an appearance or 
file an answer, On September 25, 1935, an order of defoult on 
personal service and taking the complszint 25 confessed sagninst the 
defendants Lueian Jsrecki and Victoria Jarecki wos entered. 
Thereafter, on October 33, 1935 2 foreclosure decree was 
entered upon the report of the master, 2 sale wes had and upon 
approvel of the sale s deficiency deoree ens entered in fervor of the 
plaintiff and against the defendants, Lucian Joreoki, Vietoria 
Jarecki, Joseph Macewioz and Frances Macewics, for $1,457.06. 
Therenfter on December 38, 1935, the defendants Lucian 
Jarecki and Victoria Jarecki, upon written notice to the plaintiff, 
made = motion in open court for leave to intervene and file a 
petition for the veestion of the deficiency decree entered agsinst 


them, and on this day an order wes entered that the motion filed 
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3 
this day be continued to December 31, 1935. It is contended by the 
plaintiff that the defeniants Lucian Jnreoki and Vietorin Jarecki 
did not, nor did sny one on their behalf, on December 28, 1931, or 
any other day, within 20 days from the date of the entry of the 
deficiency deorec, file any written, typewritten or orinted motion, 
petition, sffidevit or other docunent, except a notice of aotion 
filed on December 28, 1935, for leave to intervene ond file » petition 
for the vecstion of the deficiency decree, 
Thereafter on December 21, 1935, the court entered an order 
giving Lucian Jerecki and Victoria Jerecki leave to file instanter 
a petition to voeeste the deficiency decree and get the hearing on the 
petition ami any snswerg snd motions which might be filed thereto 
for January 20, 1936, on the conteated motion cslendar, and on 
January 13, 1936, the plaintiff filed © typewritten motion to strike 
the lsst mentioned petition on several zrounds, including went of 
jurisdiction. This petition end motion to strike came on for heering 
on January 27, 1936, and the court entered an order susteining plain- 
tiff's motion to strike the petition. On the seme day the court 
entered » further order giving the defendent Lucian Jsreeki and 
Victoria Jareoki lesve to file an =mended petition within 10 days 
from that date, direoting the plaintiff to answer within 5 days 
thereafter and setting the couse for hearing on februsry 14, 1936, 
The nomed defendants filed = typewritten amended petition 
for the vscation of the deficiency decree, «nd on lebrusry 8, 1976, 
the plaintiff filed a typewritten motion to strike the amended petition, 
or affidnvit, upon several grounds, including want of jurisdiction. 
Plaintiff's motion to strike came on for hearing on February 17, 
1936, ond on thet day the court entered an order veeating the 
deficiency deoree against the defendants Lucian J»reeki and Victoria 


Jarecki, 
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The plaintiff took the position thst the order entered on 
February 17, 1936, purporting to veaonte the deficiency decree was 
void for vant of jurisdiction snd therefore was « nullity sand should 
be ignored and disregsrded, and the plaintiff ceused an alias 
execution to be iasued and had the sheriff make «= Levy, 

fheresfter the plaintiff oresented and filed « written motion 
on January 21, 1938, to vacate and expunge the sforessid purported 
order entered on february 17, 1956, which wea almost *% yeure after 
that date, on the ground that the court hed no jurisdiction to enter 
the purported order because it eas based on an amended petition to 
vacate filed on February 6, 1936,. which ¥»s more than SO days after 
the entry of the deficiency decree, and further moved the court to 
dismiss the emended petition on which the purported order ens based 
for want of jurisdiction. 

On Februcry 8, 1938, the court entered sn order overruling 
and denying the last mentioned motion of the plaintiff, #hich w-s 
filed on Jenuary 21, 1938, 

The plsintiff centends thet the motion is not eccording to 
the provision of the section of the ststute which requires that 
the matter shall be presented by » written motion and affidevit, and 
rélies upon Oh. 110, Par, 174 of See, 50, subepare 7, of the Civil 
Practice 4et, Ill. St. Bar Stats. 1937; and further eontends thet 
Pare 198, Seo, 74 (2) of the Civil Practice ‘et in sbolishing dis- 
tinetions between the common law record, the bill of excertions end 
the certificate of evidence cleorly intends thet motions shall be 
in writing, and points to Paragraph 1 of Sule 6 of the Rules of 
Practice and Procedure adopted by the Supreme Court of Illinois and 
gontends thet it provides th=t sll papers shall be fairly and lewibly 
written, typewritten or printed, and the clerk shall not file such 


as de not conform to the rules 
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The question here is not whether these defendants complied 
with the rules «s required, but whether the court on December 28, 
1935 had jurisdiction to entertain the order complained of. The 
court had jurisdiction, but the only complaint made st the time the 
matter wns presented to the court ess not that the motion was not 
in writing but that it was presented in an informal manner to the 
court and, upon motion made in open court the court entered the 
order complained of, and that it was the defendsnte# motion "for lesve 
to intervene and file a petition for the vaéation of the deficiency 
decree" against them, The plaintiff contends thet it was a motion 
for lesve to file 2 petition for the vecation of the deficiency 
deoree, and not 2 motion to vacate this decree; did not constitute a 
motion to vacate, anfl wea not sufficient to give the court juris- 
diction. 

We agree thot the rule provides thot petitions ond affidavits 
must be prepared in writing and presented to the court and filed, but 
this is not a petition nor en affidavit; it is » motion for lersve 
to intervene and file » petition for the vemtion of the deficiency 
decree, end while it was not presenBed in the manner reouired by the 
rule, still the court entertsined the motion «nd entered it, The 
court did have control of the litigation at the time the motion vas 
made, and the cuestion of jurisdiction coes to the extent thet the 
court is without suthority to entertain the proposed sotion. The 
motion was entered within 30 days after the deficiency decree 
Complained of was entered agsinst these defeninnts. Subsequently 
the court extended the time, and finally a petition in writing woe 
filed, as required, and it is upon this petition and subsequent 
proceeding that action of the covrt ws had, 


The court sllewed the plaintiff's motion to strike the petition, 
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and at the same time entered an order sllowing the defendants Lucian 
Jerecki and Victoria dsrecki, to file an amended petition within 10 
Gays from thet date, and the plaintiff to answer within 5 dsys there- 
after. 

The question seems to be whether this order is a final one 
in the sense thst it finally disposed of the matter thet waa being 
considered by the court. When we examine the order that was entered, 
we find the court only ordered that the motion of the plaintiff to 
strike the petition be susteined, but no dismissel has been entered, 
and the court st thet time entered « further order granting the 
defendents le-ve to file an smended petition within 19 days. Jo 
when we come to consider the record, ve believe the court had jurise 


diction, and when the order wos entered on February 89 (1938, Aeny ing 
cht inate 
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plaintiff's motion to dismias the defendants! amended petition filed 
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on February 6, 1936, the Sourt hed _jurisdietion to enter the order 
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from which the defendants Row appeal, 
ee Dati 
For the ressons stoted, the order appesled from is «ffirmed, 





ORDER AFFIRMED. 


DENIS Be SULLIVAK, Pede JORCURE, 
BURKE, J. TAKES No PART. 
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IN RE ESTATE OF SAMUEL H. WEISS, 
Deceased, 

ABE BERKOVIT2, APPEAL FROM 

(Claimant) Appellee, 


Ve 


) 


THE WEST SIDE TRUST AHO SAVINGS GANK, 
a Corporation, and ROSE WEISS, 
Executors of The istzte of Jamel 
He weiss, ecensed, 


(Defendants) Apveilants. 





¥R. JUSTICE HEGEL DELIVERED THE GPINION OF THE COURT, 

This is sn apperl by the executors of the fstste of Samuel 
H. Weiss, Deceased, from an order entered in the Cireuit Court of 
Sook County allowing the claim of the elaiment against the istsate 
of Samel H. yeiss, deceased, for {2,069,.85, together with interest 
in the sum of $728.23, waking » total of 2,797.88, to be paid in 
due course of sdministretion, which claim was disallowed in the 
Probate Court of Cook County, Illinois. 

Complying with an order entered in the Cireuit Court of 
Sook County, the claimsent filed » bill of p»rticulars in which he 
alleged that on January 8, 1916, he entered into 4 contract with 
Samuel H. Yeiss, decessed, whereby he was to receive the sum of 
$35,00 per week, plus 325% of the net vrofits from one of the 
departments of the business of said Samuel li. Weiss, designoted as 
"Wen's and Boys? ReadyelNade Ylothing", and the avreement continued 
from year to year until the death of Samel i. ‘eiss on Vecember 10, 
1929; thst during said period settlements were ande from time to 
time, and that there are two accounts - the New York Tailoring Company 
and the Chicago Sample Clothiers - upon which the cleimant did not 
receive his one-fourth share of the mt profits, which comoanies 
were indebted to weiss in the respective sums of $5,995.75 and 


$3,272.90. These creditors being indebted to Weias they conveyed 
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to him in payment of their accounts, two parcels of renl estote in 
Chicsgo, whichare referred to as the "Clark Street” and “Grand 
Avenue" properties. 

In the latter p«rt of July, 1929, Serkovitz end Abrsham 
éuckerman, the Ilsetter being »n employee of Mr. ‘eiss for 21 yenrs, 
visited \eiss who wes ill at home. Mr, Herkovitz told ‘eias thet 
he head eight hundred some odd dollars due him on the Chicogo Sample 
Clothiers account and twelve hundred some odd dollers due him on the 
New York Tailoring Company accounts Mr. ‘eiss then sid thet the 
secount showed in the books; thet he would be down in » week or 
ten days and give Berkovitez credit for tt in full. He never returned 
to the business after thet converestion. Upon the death of Weiss, 
Berkovitz filed his cisim in the Probate Court in the aum of 
$2,069.65, being 25% of the sum due and owing on the tro accounts - 
the Ohicago Sample Clothiers and the New York Tailoring Companys 

Upon the trisl of the cause in the Circuit Jourt, which is 
here on appesl, the estate offered no evidence, After » hearing snd 
after the present=tion of srguments, the court entered a judgment in 
favor of the claimant in the sum of #2,065.65, together with interest 
for £728.23, making a total of ®2,797,88 to be paid in due course of 
administretion. 

The errors relied upon for reverssl by the executors of the 
Estate of Samel H. ‘eiss, Deceased, are: (L) The court erred in 
holding that the olaimant was 2 competent witness to prove the books 
of account msinteined in the business of Samel H. “elias, Deceased; 
(2) the court erred in admitting the books in evidence without proof 
thet such books were true and correot; and (3) the court erred in 
allowing the claim of Abe Berkovitz in the face of the evidence which 
conclusively established th=t Serkevitz's interest, involved in the 


Claim liquidated by the acceptance of the real estate, was joint 
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3 
ownership of said resl estate with the dece»sed, Snmel H. elsse 


As to the point made by the executors of the estate that 
the claimant ess not 2 Competent witness to preve the books of 
account in question, Sec. 3, Che Sl, Ill. St. Yar Stats. 1937, 


provides thats 


“where in any Givil action, suit or proceeding the ciaim or 
defense is founded on = book account, any party or interested 
pergon may testify to his sccount beok and the items therein 
contained; * * * that the entries therein were made by himself 
and are true and just, or thet the same were made by a deceased 
person in the usual course of trade, snd of his duty or employ=- 
ment to the party so testifying; and thereupon the said sccount 
book snd entries shall be admitted as evidence in the cnusee* 


This court in passing upon the competency of *» witness in 


the onse of Miller & Graves v. Pratg, 179 Ill. Appe 204, seid: 


"Section 3 (of this sect) we regard 29 an independent provision, 
heving no reference to either sections 1 or °, ‘%e are of 
opinion thst it was méant thereby to provide thet in ali esses 
a party may testify as therein strted te the extent necessary 
to admit his books in evidence. If it had been intended thst 
such evidence could not be given to the books by an interested 
party where the adverse oz»rty acted in « represent-tive capacity, 
then there «ss no need to adept section 3 at all, or where 
section 2 ssid thet the party could not testify "by virtue of 
the foregoing seotion’ it should have resd "by virtue of the 
foregoing or the succeeding sections’,.* 


Then agein this court in the esse of MeGlassen ve. Housel, 
127 Ill. Appe 360, upon 2 like question, s=id: 


"The first section (of the act) treats of the genersl competenoy 
of interested parties and of parties who heave been convicted of 
crime, The second section limits the general competency created 
‘by virtue of the foregoing section’ (these being ite own words) 
by excepting certsin onses where the -dverse party sues or 
defends in certain representative or fiducinry cepacities. But 
to these excepted onses are made in distinct psragraphs certain 
exceptions in which such general competency provided for by the 
foregoing section is declared still to exist. 

These two sections, *s it seems to us, were independent of 
the third section, which enlarged the common law rule concerning 
account books by allowing such books to be proven as well by the 
oath of an interested party os by the oath of » disinterested one.” 


So from the provision of this section to which re have referred it 
would seem thet it was not error for the court to permit the clsiment 
to testify reg»rding these books of sccount. 

The defendants contend thet the evidence »-s insufficient to 
admit the books of account in evidence under Section 3, Ch. 51, which 


we have discussed. 
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The claimant identified the «ecount booka of the decedent, 
Samuel H. Yeiss, which were used during his lifetime in the usuel 
Course of business at his place of business at 624 Roosevelt ‘oad; 
that the books were kept “in the safe in the business of Samual H. 
Neiss and in the desk during the day", und were there at the time of 
his desth, snd were the “only books thet were kept" of his trange 


actions. 
From an examination of the evidence, we think the triel court 


was fuliy justified in permitting the books of sccount to be received 
in evidence. 4e must besr in mind thet the smount claimed by the 
Claimant in this proceeding xs not disputed, But the defendant te 
this elain eontends that the claim of the claimant is not provable 
against the estste of Ssmauel He ‘eiss, decensed, for the reason that 
from the evidence it sppears that the scmount due esa between the 
parties as partners. To determine this question it is evident from 
the record thet during the yearg the claimant »-s working for ‘ciss 
he ws being paid at the rote of $35.00 a week, tocether with 25% 
of the net profits from one of the departments ef the business of 
Samuel H. “eiss, degignsted ss “Men's and Hoya’ Tesdyetiade Vlothing", 
and the claimant continued in the employment of and was psid by 
Samuel H. ‘eiss upon that basis. 

It ia evident there were two claims due, one from the Hew 
YorE Tailoring Company amounting to %5,005.75, end the other from 
the Chicsgo Sample Vlothéters, amounting to $3,273.90, making a total 
of $8,278.65, and that in settlement of these claims Mr. eiss 
accepted the deeds conveying to him the rel estate referred to in the 
proceeding, and it further sppesrs thet subsecuent to thet time when 
an inventory of the estate was filed, the property wos inventoried in 
the name of Semel H. Weiss, deceased, ss owner and there is no 
evidence in the record which would indicate that there vos any cone 


tention at any time during the lifetime of Br, ‘eiss, or by the 
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5 
executors of the estate after his desth, thnt the amount claimed 


by the claimant ws8 a@ partnership matter snd would have to be 
established in a partnership accounting. The books which rere intro- 
dueed in evidence, do not tend to prove that there was ° partnership 
existing between Mr. ‘eiss and the claimant. Further, by the contract, 
which wes in force between the parties and under which the parties 
continued to operste subsequent to the expirstion of the time, it is 
provided in paragraph one that ail payment for merchandise shall be 
made by Samuel 4. Weiss and that "all of such articles purchzsed 

shall be the sbsolute property of the seid Semuel He. ‘eisse" In 

the third paregraph it is provided thet 4, Berkevitz shall not enter 
into any contrset for his time of any neture or description "while in 
the employ of the seid Ssamel H. eiss," and further reference is 

made to the contract as “this sgreement of employment®. The last 
paragraph provides: “that this contract is not to interfere with the 
business of the caid Samel H. ‘eisse" The cover of the agreement 
reters to the zamé as "Agreement of Employment between Samiel H. “eise 
and Abe Berkovitz." 

The ouestion of whether the contract constituted a partnere 
ship between the parties is 2 question of intention to be gathered 
from the terms of the contract. Goscher vs. Bates, 280 Ili. 272, and 
in Smith v. Knicht, 71 il. 148, The case of Smythe v. ivens, 209 Ili, 
376, whieh has been called to ovr attention, seema to be in pointe. In 
this osse = Claim 2s filed in the Probate Court based upen an agrece 
ment whereby an engineer wes to receive one-half of the profits 
erising from 2 contract as compensation from = contractor, one of the 
Contentions being thet there could be no recovery in a suit unless 
there wes a settlement of the partnership affairs. The court ssid: 

*The eighth instruction proceeds on the theory thet if the 


jury find, from the evidence, that there wos * partnership between 
Evans and Smythe, then there can be no recovery in this suit 
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unless there ens s settlement of the partnership «ffairs in the 
lifetime of Smythe, There wos nothing in the evidence on which 
to bese this instruction. Claimant's contention wos, thet he 
wes to be paid for his services one-half of Snythe's profits. 
This would not mske them partners. Hurton ve Goodspeed, 69 Iil. 
237." 

From the evidence, ail of which is consistent with the written 
contract of employment, there remzins no doubt that %‘eise wes the 
sole owner of the assets of the business, including the real estate, 
and thst Serkovitz was entitled «ss an employee to his selary and 
aliquot share of the profits. There is nothing contingent or une 
eertein about the claim, snd we believe the claim for the »mount 
suggested by the claimant is borne out by the evidence, 

Ag we have previously strted, it depends largely uoon the 
intention of the parties as to whether the claimant was «= partner of 
Samuel He Weiss, and from the facts as they appear in the record, we 


are of the opinion thst the claimant «ss an employee of Wr, ‘€iss 


tener retention 
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the time of the death 0 of Mr, feiss. to the sum Lae 2,069,865, being 
25% of ‘tes wan @ due and owing on two snhenkhe- - the Shiengo ‘Gample 
Clothiers, snd the New York isiloring Company - with interest in the 
sum of $728.23, making = total of $2,797.88 to be paid in due course 
of administration, 


For the reasons stated, the judgment is -ffirmed. 


JUDGMENT AFFIRMED, 


DENIS E, SULLIVAN, Pe de CONSURS, 
BURKE» J. TAKES NO PART. 
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GLENN THOMPSON and MILDRED Be 


THOMPSOK, APPEAL FROM 

(Plaintiffs) Appellants, 

Ve 
) 


SUPERIOR COURT 


/\ COOK COUNTY. 
1.A. 620° 


MR. JUSTICE HEBEL DELIVERED THE OPINIGN OF THE COURT, 


FLORENCE OTIS, WEBBER CARTAGE LINE 
INC., 2 Corporation, and EDWARD E. 
KLEINSCHMIDT, 






(Defendants) Appellees. 





The plaintiffs by this sppecl seek to reverse » judgment 





entered February 25, 1938, on the verdict of 2 jury finding the 


defendants not guilty of the charges of negligence lsid against 
 -~ahapadlear nae dnd bcaeet es 


them in the seperate eeuplalate of piaintiffs Glenn Thompson end 
Mildred 8. Thompson, his wife. 

The actions grew out of a three-way motor vehicle accident, 
which occurred on Maroh 24, 1935, on ‘oute 42, or Sheridan oad, at 
the north limits of the Villsge of Lake Slu@f, between Chienge and 
Waukegan, in which plsintiffe were seriously injured. 

The two cases were consolidated and tried together as one 
case, with one series of instructions, but esch defendant was repre=- 
sented by sepzrate counsel. {he court overruled = motion for » new 
trisl and entered judgment on the verdict, 

As we have stated, these two oxses were consolidated, and 
tried uvon an smended complaint wherein Edward &, Kleinschmidt wes 


made an additional defendant. The _pleintiffs — were riding as guests 


ate 





A eR Arar tinenterie hm 


in the csr driven by Kleinschmidt and it is slleged that they were 
in the exercise o of due care and not guilty of any contributory 
négligence, 

The complaints in the tro cases were the same as to the 
charges of negligence, and the negligence «s to injuries, while 


variant, sre not material heree Wo point has been made by the 
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defendants as to the pleadings, so that the questions here involved 
are questions of fact, snd from the statements made by the several 
parties interested in the subject matter it would seem thet many 

of the questions of fact are controverted, However, in stating the 
facts it appears that on the evening of March 24, 1933, the defendant 
Florence Otis, since married and known as florence Otis Fetzer, 
spent the evening at the spartwent of Gordon Jones, at 11°99 Lake 
Shore Drive, Chicago, where « dinner party =2s served to the Misses 
Florence Otis, VJorothy Senn and Berbara Senn, Devere»ux Bowley, 
Gordon Jones and Paul Anderson. Just before the twffet dinner 
cocktsils were served snd Kiss Otis, with others, joined in the 
refreshments, she drinking one cockt2il, About 8:99 olclock P. Me 
the party left the spartment to go to 2 sksting rink at the Naval 
Training Station, north of the Village of Lake Bluff, which could 
be reached by driving up sheridan Hosad from Shiesgo, They left 

in two automobiles, one 4 Ford coupe owned and driven by Florence 
Otis, and the other 2 Buick roadster driven by Gordon Jones, In 
the Ford with Miss Otis were srbera Senn and Paul Anderson, the 
latter riding on the outside of the seat and Miss Senn in the middle, 
Dorothy Senn 2nd Sowley rode in the Guick roadster eith Jones. The 
parties in the Ford stopped for about fifteen minutes et ilighland 
Park at the Moraine Hotel, After leaving the hotel they drove up 
to Lake Liuff, about » mile, and overtook the Buick under the 
viaduct, where Jones ond his party had stopped to wait for the ford, 
The drivers of the two cars agreed that the Bick would precede the 
Ford to show the way to the entrance of the Navel Training Station 
skating rink, As the two cers started north from the viaduct they 

. followed a Webber Cartage Line, inc. truck for about = quarter of 

2 mile, the Ford traveling immediately behind the Buick, 100 to 150 


feet, secording to Miss Otis and Paul Anderson, and according to 
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3 
Jones about 25 to 50 feet. fhe truck was traveling north in the 


northbound lane of the 18 foot conerete highwsy at . speed of from 
15 to 20 miles an hour. fhe Buick c»r passed the truok, Jones 
driving at 20 to 25 miles an hour, ond the truck going about 18. 
Miss Otis passed the truck right behind the Jones car a diatence of 
25 or 50 feet. When Jones passed the truck he wag going 20 to 35 
miles an hour, which was faster than the truck was going, The Otis 
Gar was driven at an average speed of about 25 miles on houre A 
heavy wet snow was falling and windshield wipers were working on 
the cars, fhe pavement was wet as the snow was melting os it fell. 

Just north of Lake Bluff two avivewnys lead off Sheridan 
Road into the Crabtree farm. It is 263 feet from the nerth side 
of the north drivewey to the north side of the south drivewsy, On 
the opposite side of the hard road near the sovth entrance there woe 
a telephone poie which was 139 feet south of the next immediate vost 
to the north. Another telephone post steod on the opposite side of 
the hard rosd nésr the north entrance which xs3 301 feet from the 
post at the south entrance, 

On the same evening about 19 o'clock the defendant Sdeard 
E. Kleinschmidt, with his niece iiilda, and the plaintiffs, Glenn 
Thompson and his wife Mildred, as guests, left the Naval Training 
Station skating rink in Kleinschmidt's twelveeoylinder four-door 
Cadiliae sedan to drive to Highland Park, where Kleinschmidt lived, 
end where plaintiffs had left their ear upon joining the Kleinschmidts 
to go to the skating rink. On their way home Kleinschmidt was driving, 
Glenn Thompson was st his side on the right of the front seat, Urge. 
Thompson was in the back seat directly behind the driver and Hilda 
Kleinschwidt was seated beside Mrs. Thompson. They left the skating 
rink at 19:05 o'clock, or theresbouts. It was snowing end the 


temperature was rar and cold. Double windshield wipers were working 
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4 
on the Kleinschmidt car and the windshield ras clear of snow ail 


the way scrTrosse 

Ae the Kleinsehmidt or Cadillac car came over the crest of 
the hill near the north entrance tc the Crabtree farm where the 
buildings are located, the Cadilisc and the ‘ord coupe, driven by 
Miss Otis, came in contsot,. fhe first the oeovpsants of the Cadillac 
gaw of the Ford was when its headlights were approximately opposite 
the left front fender of the Cadillse. Trior to the contmet between 
the Ford and the Cadillac, the suick roadster met and passed the 
Gadiliac without any trouble. ir, Jonés, the driver, fixed the 
speed of the Buick at 20 to 35 miles an hour at snd immediately prior 
to the secident, and the Ford coupe was going =bout the same, 
directly behind the Suieck about 75 feet, snd ur. Jones covld see 
through his rear mirrer thst the Ford we following, The contact of 
the Ford and the Cadillac occurred slmosat within a second or two 
after the Buick and the Cadillae passed each other. ‘hen the Ondillee 
and the Buick met and passed, the Csdillae vea almost on the center 
of the road, and just a little north of the crest of the hill. After 
it passed the Buick, Jones hesrd «= click, looked in his rear view 
mirror and saw the Otis Ford coupe proceed north about fifteen feet, 
and slowly veer off to the left or west. Jones stopped his csr and 
Tran back to the Ford and then down to the place where the Gadillaec 
and truck had collided, shich was about 100 feet from the place 
where the Ford was standing, 

When the Ford and Cadillac came in contact the left front 
wheel of the ford was broken go that it ended up in a ditch on the 
west side of the road near » telephone pole, but it did not strike 
the pole, After the contact the Cadillac took a southeasterly course 
across the east or northbound lane, ond onme in collision with the 


Webber Certage Line's truck, The right sides of the front of the 
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Oad@llec and the truck came together. Immedistely theresfter the 


Cadillac burst into flames and Mr, Anderson, who was in the Ford 

and Mre Bowley, who was in the buick, rushed down to the dollision, 
crawled in the back seat and helped drag tir. Thompson out. After 
the collision between the truck and the Osdillse the right front 
wheel of the truck was pushed back three or four feet from normal 
position and up under the truck, bresking the bsttery box and putting 
eut all the lights of the truck. The front axle of the truck wae 
broken and pushed back undernenth the motor, The truck bumper ras 
detached and wes on the right side of the Cadillse, between the 
right fender and the hood. The Ford oie from 75 to 190 feet distant 
from the place of the truck and the Cadillac collision, and 
visibility thet evening wes bad, and the truok driver could see only 
about 50 feet shead, so that when the Ford #as 50 feet ahead of the 
truck he could not see ite the condition of the weather prevented 
the truok driver from seeing the Ondiilsac when it vos coming over 
the top of the hill. The truck driver did not see the headlights of 
the Cadiline as it came over the Bill, but saw them on his side of 
the rond when they rere within five or six or ten feet from him. He 
had on the dim lights of the truck, but hed had the bright lights 
on, the truck being equipped with =» button to step on to dim them, 
by throwing the bright lights up or down. He had not seen the 
Cadillac coming before the Yord got out of his vision. The treiler 
and truck together «was about thirty feet long end was losded with 
boilers end conveyors and was being driven with the overdrive on. 
The truck and trailer weighed sbout 21,700 pounds end the load about 
17,009 pounds. With that load the truck wes approaching the plsae 
of the collision st « speed of 15 to @O miles an houre At the time 
the Ford passed the truck the truck was going 20 to 25 miles an hour, 
according to the truck driver, ond the fords speed in passing wns 


about thirty milee an hour. then the ford sttempted to get baok on 
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the east side of the road the right front of the car almost came in 
centact with the left side of ‘he truck, 

Immediately prior to the contact between the Yord and the 
Sadillac, Kleinschmidt wee hugging the center line of the road and 
driving from 40 to 45 miles on hour, He wae 586 years old and had 
been nesr-sighted from youth but wore glosses to corroct the vision, 
Re testified thst he could stop hie car at that tine within 20 te 
30 feet and 40 feet on that psvement, and thet he did not apply his 
brakes with full force for fanr of skidding, and went stout 60 
feet after the contact with the Otis car before it struck the truck, 
and Mr, Kleinschmidt testified that bis ear hed not come to » rest 
when it cellided with the truck. 

In this accident the plaintiff Glenn “hompson was seriouely 
injured, and by this litigation he seeks to recover damages. 

Reeiting the f-cte as called to our attention by the pl*sin- 
tiffe, and exasining the briefs thet were filed by the defendante, we 
find there wes 2 controversy unen orecticslly every cmestion of 
fect, ond thie, of course, neceasitater the recite] of fects as 
suggested by the defendonte, 

Our attention hs been called to the statement of Mra. "etver 
regarding the facts. ‘he states she wis driving her car some distance 
back of the Suick osr before the collision; that she had pasred the 
truck snd was able to see the center Line of the road all the time; 
that after passing the truck, Mrs. “etzser drove beck on the right side 
of the center line of the highway and continued north. ‘The helper 
Oy the Webber Cartage Coupany truck sew the "etcer onr pose the 
truck somewhere in Lake Bluff, After it passed the truck, he saw it 
get back on the ensx* side of the road and ssnthiialnae te in that 


position. He watehed it se far ns he could see, and »ll of the tine 
it wee within his vision it woe on the right side of the rosd, 


Benson, the driver of the Yebber Onrtare Company truck, saw the Ford 
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pass the truck and get back on its own side of the rosd. The last 
he ssw of the Ford it ws going north on its own side of the highway. 

After passing the truck, Mrs, Fetzer first saw the lights 
of the Cadillac car approsohing from the north about 309 feet away 
from her, and that the (sdillse esr was travelling at » speed of 
from 35 to 45 miles per hour, and was travelling with its left 
wheels on the center line of the road, Mrs. Fetzer «2s driving on 
the right side of the center line of the road within « foot or so 
of the edge of the rosd. As the Usdillac nesred the Ford it veered 
to the ieft side of the highway and struck the left front wheel 
of lirs. Fetzer's car, and st the moment of the collision, sccording 
to the evidence of Gienn Thompson, himself, “either Mr, Kkeinschmidt's 
car wes on the line or just a little over it". <As 2 result of the 
collision the left from wheel of the Ford was broken, The ford 
travelled north a few feet, and then turned to the west side of the 
road and went in the diteh. After the collision the Cadillac 
travelled south = distance of from 75 to 175 feet, and it was at this 
point that the collision between the Gadillse and the truck occurred, 
The m@én on the truck testified thet they were travelling zbout 15 
miles an hour and saw the headlights of the Gadilliac car coming 
diagonally toward them 40 to 50 feet away. 

The Gadilisc was a big heavy automobile weighing soproxiastely 
6,000 pounds, It was equipped with efficient four-wheel sirebrakes 
which operated at a very slight touch of the brake pedal, 

There is a dispute between the witnesses ss to the speed of 
the Kleinschmidt car. The plaintiffs contend that the defendent was 
driving his car at an excessive speed - 40 miles an hour = and rely 
upon this slleg tion to show wilfullness and eantonness. Mrs. 
Thompson, the wife of the other plaintiff, testified that the 
Kleinschmidt car wos travelling at = speed from 29 to 230 miles an 


hour. So thet when we come to consider all the facts as we have 
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detailed them at some length, it was for the jury to determine ae 
to the liability of each @f the defendants for damages sustained by 
the plaintiffs. 

The instructions thet the plaintiffs contend were part of 
the record in thie case appernr in the additional record, which the 
plaintiffs filed by permission of this court. Upon an examinetion 
of the additional record we find it ia certified to by the Clerk of 
the Superior Court of Sook County, se 2 transcript of the refused 
and given instructions. These instructions do not aspear te have 
been ¢€ndorsed “given” or "refused" by the judge before whom the pro- 
ceeding was had; nor objections made to the giving 2nd refusal of 
them. As to whether the instructions must be merked os indicsted, 
it is provided by the Practice act, Che 119, Par. 191, See. 67, Ill. 
Rev. Stats. Bar Assn. id. as foallors: 

"The court shell give instructions to the jury oniy in 
writing and only ss to the lsw of the esse. ‘hen instructions 
are asked which the judge cannot give, he shall, on the margin 
thereof, write the word ‘refused', and such as he snpreves he 
shall write on the margin thereof the word *ziven', and he shsll 
in no case, after instructions are given, clarify, modify or in 
any menner explain the seme to the jury, otherrise than in writing." 

And it is to be noted from the langusve used in this provision of 
the statute thet the instructions shall be marked as indicsted in 
the provision. 

It further eppesre thet the instructions in the sdditional 
record were not certified to by the court before whom the case wes 
tried. Che 119, Par. 198, seo. 74 (2%) vrovides; 

* * * * The trial court record shall include every writ, 
plesding, motion, order, sffidevit and other document filed 
or entered in the cause and sll matters before the trial court 
which shall be certified as a part of sueh record by the judge 
thereof. All matters in the tricl court record sctually 
before the court on appesl may be considered by the court for 
all purposes, but if not properly suthenticated the court may 
orde? such further suthenticstion as it may deem edvisable,* 
and in order that this court may consider the instructions, it is 


necessary that they be properly certified te by the trial judge 
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pefore whom the oase was heard. There is = resson for the necessity 
of certifiestion of the items 15 = part of the record. This sourt 
is informed by this certification of the judge that the matters 
called to the attention of the apoellate court sere properly before 
the trial court. From these provisions of the stetute it is clear 
that the additional record is not such as this court ean consider 

in disposing of the cuestions regerding the instructions. 


The Supreme Court in the onse of Greenwell v. Hess, 298 





Ill. 459, upon this question, said: 


"It is the well estsblished role in is» cases, that in 
order to be preserved as a part of the record, 211 motions, 
including motions for s new trial and in arrest of judgment, 
and all the instructions civen and refused by the court, must 
be preserved in 2 bill of exceptions signed by the court and 
filed as » part of the record in the ecnse, Under our present 
Practice act the same might be preserved by 2 stenographic 
report signed by the tri#l judge, but they cannot be copied 
into the record by the clerk ss part of the record to be con- 
sidered on a review of the judgment unless contsined in such 
bill of exceptions, certifioste of evidence or stenographic 
report* * *, In the absence of » bill of exceptions or certif- 
ieate of evidence in such onses in chancery, or of 2 sténo=- 
graphic report signed by the trisl judge snd made a part of the 
record and containing the motion for a ner trial ond the 
instructions of the court refused end given, no cuestion can 
arise in a court of review on the sufficiensy of the evidence 
to suppert the verdict or on error sssigned for the giving or 
refusing of instructions, fucker v. Cole, 169 Ill. 159; Johnson 
v. Jarre 215 id. 542." 


Upon 2 like question this court in Jonelunas v. Chicago 
Fraternal Life Asg@n, 286 Ill. App. 219, said: 


"The clerk has erronéously inserted in the common lar 
record documents which he designates es instructions ‘refused? 
and instructions ‘given’, but st whose instance they were aub= 
mitted does not appear. Nor is it anywhere stated that such 
instructions were all the instructions offered, given, or 
refused, The proper plsce for instructions under the Civil 
Practice Act, is in the report of the proceedings on the trial 
and not in the common law record. No cuestion besed on the 
instructions is ssved." 


And then again in Surns v. Kunz, 290 Ilie Anp. 278, the court said; 
"The evidence is not preserved in the record, but the given and 


refused instructions sre erroneously incorporsted in the common 
law record. fhe proper place for instructions is in the report 
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10 
of the proceedings of the triel; they heve no proper place in 
the common law record. (Janelunas v. Chisago Fraternal Life 
Ass'n. 286 Ill. App. 219.) Since there is no evidence in the 
record the instruc6ionsa cannot be considered.” 

Finally, it sppenrs thet the inatructions called to our 
attention by the plisintiffe and contained in the sdditioneal record 
aré not properly preserved in order to be considered by this sourt 
upon the question of whether or not they were properly submitted 
to the jury. As we have indiosted, the instructions, so-csliled, 
are not marked “given” or "refused"; the record is not certified to 
by the trisl judge who he»rd the matter, and the edditional record 
is not such as to comply with the st=tutory vcrovision. Therefore, 
this court is umable to consider such record. 

The only question before the court is whether the judgment 
ig against the usnifest weight of the evidence, As we have already 
indiented, the ovestions were properly submitted to the jury for 
their consideration, and from their conelusion unon the faets as 


they appear, we cannot say the verdict is sgainst the manifest — 
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of the evidence, 


abi 


For the reasons stoted in this opinion, the judgment is 
affirmed, 
JUDGMERT APFIRUTD. 


DENIS EZ, SULLIVAN, P. Je CONOCURS, 
BURKE, J. TAKES NO PART, 
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PROPLE OF THE STATE OF 1LidWOols, ERROR TO 





(fleintiff) vefendant in trror, 

‘AL COURT 
Ve 

PETEN BOHR, 


(Defendant) Plaintirr in £rror, 


XM 
ey, 


Re JUSTICE HEBEL DELIVERED THE OPINION OF nIE COUAT, 

This proeeeding is in this Sourt upon » writ of error issued 
in reistion to the defendant, who submitted the ceuse to the court. 
After due considerstion the court, found whe defendant guilty and 
entered an order requiring | him to pay o%e isa) per week for a period 


a EA a es mosiee ~ 


of one year for the use of ‘the ‘ehild, 





_ the “proceeding was brought Upon an information Signed by 


I A PERERA AG ITTY 


a 


Berthe Gohr Complaining of Peter Bohr and filed on June 39, 1938, 
Charging the defendant with hoving on June 15, 1938, without ressenseble 
Cause, neglected and refused to maintein and previde for his wife 

and for Merilyn, a minor child under the sre of 19 years, his daughter, 
both being in necessitous end destitute ciroumstances, 4 jury was 
waived by the defendant when the case vag aubmitted to the Court, 

and the order appealed from wea entered as wé have steted, 

The prosecution has failed to aid the court by filing » brief 
in ansrer to thet submitted by the defendant, and therefore we will 
Consider the matter as presented, 

From the record it appears thet Bertha Bohr, the Complaining 
witness, was divorced from the defendent, her husbend, sbout seven 
yeurs prior to the date of the hearing. The decree was obtained by 
her in Waukegan, Illinois, and oontsined ho provision for alimony or 
Support. During the tro and one-half yerrs vcrior to the dste of 
the henring, the wife testified that she had received (5.00 a week 
from the defendant for the support of the Childe She testified 


further that she operated - beauty shop in one room of her residence 
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end that she had supported and maintmined the child since ites birth 
with the help of her parents, She further testified that the ohild 
was ill and needed medical attention. It also aopearea that the 
defendant offered to heave the child examined ana if ili, pay all 
the expenses of the required attention. The Compisining witness in 
testifying, however, made the statexent that she had a good physician 
of her own, and that she had a home for her ehiid; that the ehild 
was being well fed and was in no needs. The defendsnt at the time of 
the trial was earning an average of 33.00 « week, snd hed not been 
earning sm average of $38.00 sinee January 1, 1938. He testified 
that he had been sending the complaining witness 55.99 = week, snd 
a few days prior te the hearing had sent her $7.0 for the suppert of 
the ehild, 
On July 5, 1939, the sourt found the defendant guilty as 
Charged in the information, ond ordered thet the defendent vay $7.00 
per week for one yesr for the subpert end asintenance of the child, 
the first payment to be mode July 6, 1938, sand further ordering thet 
the cause be postroned and set for triel August 16, 19238, 
The action is based upon Th. 6B, Fer. 24, See. 1, of the 
Iilinois Hevised Statutes, 1937, wherein it is provided; 
"That every person who shell, without any resesonsble CRUSE, 
neglect or refuse to provide for the Sunport or maintenance * * * 
of his or her child or children under the ave of eighteen years, 
in destitute or necesaitous Circumstances shell be deemed guilty 
of a misdemeanor and on conviction thereof shall be punished by 
* fine of not to exceed six hundred dollars or by imorisonnent 
in the county jail, house of Correction or workhouse, not to 
exeeed one year, or by both such fine and imprisonment," 
The statute further provides by Par, 26, Sea, 2; 
"At any time before the trial, upon motion of the somplainant 
and upon notice of the defendant, the court at any time or a 
judge thereof in vacestion, may enter such ‘emporary order ag may 
seem just, providing for the Support or maintenanoe of the vife 
or child or children of the defendant, or both, pendente lite, and 


may for violation of such order punish the offender as for = 
Contempt of court." 
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And sain, the stotute provides by Fer. 28, Seo. 3: 
“If the court be satisfied by testimony in open court, thet 
at any time during eid period of one year the defendent has 
violated the terms of suoh order, it may forthwith proceed 
with the trial of the defendant under the oriwinal charge, 
or sentence him or her under the original conviction, or 
enforce the suspended sentence, ns the onge may be, * > *H 
So that when we examine the record =e find the court's order igs that 
the defendent is guilty and the csuse is continued for the purpose 
of a further hesring, and from a considerstion of the matter pending 


here in this court we find thet the court has entered an order findim 
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The defendsnt sontenis there is no evidence that the child 
is in destitute or necessitous Circumstances; tht on the contrary 
the evidenee appesrs to be thet the Ghild is well taken care of, snd 
that the ourpose of this proceeding ig te compel the defendant te 
Sontinue the payment of £7.00 per week, which =8 incressed from 
35.00 and voluntsrily paid by him for tre and one-half yeorse Although 
the fxets seem te supvert the defendant's position - People v. 
Yannier, 317 Ill. 521, this court ig uneble te consider the question, 
since no order that wos final in its naturé e<s entered = the matter, 
as we have intimated, having been continued for further consideration 
by the court. 

Yoon the srounds stated, the »rit of error is dismissed, 

WRIT GISMISSED, 


DENIS E, BULLIVAK, P.J. CONCURS, 
BURKE, J. TAKES NO PART, 
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ALBERT CERVENKA, 
Appellee, 
APPEAL FROM CIRCUIT CouRt 
vs. 
COOK, COUNTY. 
LAWNDALE NATIONAL BALK, a Corporation, # 
PRANK Mi, JIRACEK and LAWNDALE AGENCY 
AND LOBN CORPORATION, a Corporation, 
Appellants, 
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WR, JUSTICE MATCHUTT DELIVERED THE OPINION OF THE COURT. 








June 30, 1936, plaintiff sued to recover damages for ale 
leged faise representations through which he was induced to buy 
certain notes secured by a mortyage on real estate in Cook county. 
This and an amended complaint were stricken on motion of defendants. 
Novenber 15, 1937, plaintiif tiled a third anended complaint which 
deferdants made a motion to strike. This was denied, and defendants 
answered detying the alleged fraudulent representations which in- 
cluded a promise to guarantee the payment of the notes. There was a 

a careers 


trial by the court and a fincing for plaintiff in the sum of ~6000 


—— 


with judgment, from which defendants appeal, 





It is urged for reversal thet the compisint was inconsistent 
in that it alleged not only fraudulent statements relicd uvon by 
plaintiff but also a promise of guaranty. The defendant bank points 
out that any promise of guaranty on its part would lave been ultra 
wires, and all the defendants urge that the evidence of the alleged 
guaranty as well as false representations were insufficient, They 
also assert tnat the proof failed to show dawages to the amount of 
the judgment, or in any other amount, and urge plaintiff's decision 
to rescind was not promptly made and that the third amended complaint 
did not state @ cause of action, ‘The contention that plaintitf coulda 
net join in one suit claims Yor damages based on a guaranty and 
damages sustained through fraud and deceit is not available in this 


court. The question was not raised by motion nor answer tn the trial 
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court, as required by section 48 of tie Civil Practice act (Smite 
Hurd Anno. Statutes, chap, 110, par. 172, p. 590.) li, therelore, 
the complaint was defective in this respect the celect was waived, 
Hitchcock v. keynolds, 273 11li. App., 559. the complaint substane 
tially is for fraud aud deceit to wuieh an averment oi a guaranty by 
&@ corporation wituout legal power to wake such guaranty (People Ve 
First State Bank & Trust Co., 364 til., 294; Snase v. Madison and 
Kedzie bank, 354 111.,554; Awotin v. Atlas Bxchange lat'l Bank, 275 
Ill. App., 550) would not be altogether inappropriate, 

The controlling question in the case is raised by the cone 
tention of defendants tuat the evidence offered wag insulficient to 
establish eituer a premise of guaranty or lraudulent representations, 
Three witnesses testified in behalf of plaintiff, the pliaintirr 
himseli’, his daugater (Mrs, Kainan) and an investigator of tax 
records, ir, Berkuan. SJrank k, Jiracek was the only wituess for 
defendants. lie evidence suows that plaintiff ia sohenian by 
Nationality and about 78 ysars of sage; he is not uns.equainted with 
the English language, Jiracexk in April 1951, was the manager of the 
defendant Lawndale Agency and Loan Corporation, woich was engaged in 
the business of selling securities. Plaintiif had deait with the 
Corporation for a nuuber oj years aid was Known to Jiracek jor about 
15 years, Defendants (the agency and the bank) were located close 
tovether in the same building, but Jiracek was not oificially cone 
nected with — bank, Flaintiif testifies ne said ne represented 
the bank ah Abels this and there is no prooi that he nad any direet 
connection with it. 

April 9, 1931, plaintiif bought from defendant agency the 
securities in question, six notes secured by mortgage on property 
known as 3834 Grensnaw avenue, He paid therefor (as a written 


stateuent of the sale signed by him shows) $6012. The property was 


owned by S. lorowitz. Plaintiif testifies - and 0h this point is 
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corroborated by his daughter - that he went to the agency in response 
to a letter dated arch 15, 1931, signed by the apency in the name of 
Jiracek,. He could not produce the letter, saying that when he 
visited the vagency he left the letter with Jiracek, Jirecek denies 
that he sent any such letter to plaintiff, Plsintiff says that wren 
he received the letter he went to the bank, saw Jiracek anc asked him 
whether the mort.age was good; that Jiracek said, “In case of any 
trouble comes up that they are willing to return my principal and 
interest due on that mortgage," Plaintiff slso testified that 
Jiracek saic the property was in very good condition, was rented, 
paid orn and there was money left over to lay egide, He says he 
turned in otner bonds owned by him and took these in trade, The deal 
wae made Apri] 12th but te had beer in to see ir, Jiracek two or 
three dsys prior to that time; he says that previous to the day of 
the sale he walked into the office of the agency and tald them he 
wanted to buy some mort. age notes, The tirst intereet tell due 
October 1, 1931. He took the coupons to the bank and to the cashier, 
$180 was 4ue and there vas not encugh Goney to pay it; ne saw kr, 
Jiracek who told him he should give the owner a chance: that there 
were a lot of vacancies in the property, and told nim to come back 
later; he returned meny times; about the middle of October, 1931, he 
received $60; he visited the owner of the mortiaced property, Ers, 
Horowitz, bit did not receive any more money. 

Plaintiff's daughter, Mrs, Raiman, testifies that she opened 
and read to her father the letter of March 15, 1931; that this letter 
said they had a mortcace st the bank an@ that it was a guaranteed 
mortgage, and that they would like to see plaintiff sbout it; she 
says the letter mentioned 3834 Grenshaw avenue, Mrs, Raiman also 
says that she was oresent April 12, 1931, and heard the talk with 
Jiracek who ssid the mortcage wae guaranteed and that if anything 


should happen to the bonds, “they will pay him in full and his 
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interest.” She says the exact language was, "kr, Cervankea, 1 have 
a very good mortgege which is guaranteed,” ohe says her lather ree 
plied that this was all the money he had and Jiracek said, "Yes, 
you don't nave to worry sabvout it." She also says that ir, Jiracek 
said the house was fully rented, taxes paid ond tiere was enough 
income irom the building that they could pay the interest and lay 
money aside jor the principal; she slse said she was present when 
her father went to the cashier in October, and the cas.ier teld him 
there was no woney, and he then went to wr, Jiracek wio told him 
he would nave to wait awhile, that tnere secued to be vacancies 

in the building; that she went with him again to the bank in 
October when he was paid $60; in the latter part of 1941 tuey 
visited the property and talked witi the owner; three of the flats 
were vacant, the lignots were torn out irom the walls, the plaster 
was coming down and the rooi was leaking, 

kr, berkman's testimony is to tie efiect that ne is employed 
by the Title esearch Corporation and made a search of oreperty 
located at 3634 urensnaw avenue, iound the taxes tor 1928 amounting 
to $498,72 were paid by the owner dune 16, 1930; that the taxes ior 
1929 were 9579.97, and tnat on Uctober 1, 1931, there was a payment 
on account by the owner olf 254,76, fhnere was a lorieiture for 
taxes on iiovember <, 1951. ‘Tne taxes ior 1930 amounted to y632, 387 
and nothing was paid on this, ie suid there were no delinquent 
taxes on April 9, 1931. The 1929 taxes did not become delinquent 
until kay 15. 

September 14, 1941, plaintiii deposited the securities in 
question with the mekmntank Lawndale State bank as depositary, 
signing in that connection a letter oi transmittal and deposit, 
it describes the securities and states tuat the same are deposited 
pursuant to the terms of the hortgage iolders Protective Agreement 


dated November 30, 1931, which apparently was intended to conserve 
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this and other loans. 

Jiracek testified plaintiif cane to his oifice ai the time 
in question inquiring if he had anything to sell; that he geve nim 
the name and adcress of the property covered by the mortgage and 
asked hin to go and look it over, ‘ie says plaintiff came back in 
two or three days and said he would accept it, that it was all right, 
Jiracek seys claintiff's daughter was not with acim on tat or on any 
previous occasion when he bought securities, some of waic. at that 
time, April 9, 1931, were in process of foreclosure. lie positively 
denies that he ever ayreed to guarantee any of tnuese securities, de- 
nics that he ever wrote tne letter of liaren 15, 1931, or that any 
such letter written either by him or any wes-ber of his organization 
is in his files, He says that interest on these securities up to 
April 1, 1951, was paid in Jull and deides that he was in any way 
acting in behalf of tie bank; te wave that personally he did not 
know anything about the condition of the property. Ars. Raiman 
testifies that Jiracek said ie was selling the bonds "from the Lawne 
dale Wational Bank," tie denies this, 

The action of plaintifY is in substanse for fraud and deceit, 
In such case we said in Malewski v, khackiewich, 282 Il]. App. 593: 

"It is also the law that in an action for fraud snd égeceit 
the evidence by which these essential elewents are established must 
constitute proct so clear and convineing in its nature as to leave 
the mind well satisfied that each and all of these eleusernts of fraud 
have been established, Union Nat. Eank v. Stete Nat. Bank, 168 Ili. 
256; Preston v. Lioyd, 269 I1ii,, 152; Woli v. Lawrence, 276 iil. 11; 
Garrett v. Garrett, 343 I11., 577; Gould v. lewis, 267 111. App. , 5693 
Standard Mfg. Co. v. Slot, 121 Wis., 14; s.c., 105 Am. St. Rep,1016," 

While the rule announced is for the trial court it is apparent 
from the remarks of the trial Judge tnoat ne had serious doubts of the 
sulticiency of the proof, At the time the judgment was entered at- 
torney for defendants said, “Your <onor is entering judgment against 


all three of the defendants?" The Court: "Yes, I don't know which 


one is liable, or whether any of them is liable." ‘he Court also said, 
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"It is an unfortunate Situation. It is unfortunate for everybody 
Concerneds It is unfortunate for an old man like this to lose all 
of his life's accumlations in one investment. He looks like an 
honest, hardworking citizen; I suppose he is a citizen; maybe not. 
On the other hand the practice is that these bankers don't guarantee 
securities they sell. So that it ig a difficult matter to pass 
upon. There is a contrariety of testimony. One Side tells it one 
way and the other side the other Waye ‘nd I cantt be govemed én-= 
tirely in the matter by sympathy. * * x" 

In so far as the bank is concerned, there ig practically no 
evidence showing that Jiracek was its agent in meking the sale of 
the seeuritian: The Lawndale State Bank was the issuer of the notes 
in the first instance and the evidence does not show that the defend- 
ant bank was the owmer when the Sale was made. Wo official of the 
bank was called as a witness. In so far as the Suit was based on a 


promise to cuarantee the loan, Knass Ve Madison and Kedzie Bank _ 
and other cases abeve cited show that this wes ultra vires the 
powers of the banke The judgment therefore as to the bank cannot 
Stand in the absence of a Showins that it was responsible for the 
alleged fraud. There are facts in the evidence which tend to 
discredit the testimony of the witnesses for plaintiff. AS 

an illustration is plaintirfts reluctance to admit his own 
signature. Again, it is unusual for a seller of Securities to 
guarantee the payment of the indebtedness. On the other hand 

it would seem that Jiracek would have known something about 
securities he was selling. To the Sugeestion that plaintirr 

did not act promptiy in rescinding upon discovery of the alleged 
misrepresemtations plaintiff's attorney replies that the suit is not 
brought on the theory of rescission but only for damges resulting 
from the misrepresentations, and thet only the statute of limite- 


tions bars such anaction. This is true, but suchaction would 


require proof of the value of the securities retained and which 
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Plaintiff deposited with the bank as mepeet tary. ot _ the Sondnolders' 


Protective Committee, there as ahd Such - prool in 


tie Fecord, itnout 
such such prooi the d ‘damages could Hot be aaee 


236 Ill., 276; Johnston on _v. Shockey, 335 Tll., 363. 


rtained, Siktz v, 


ae 
In the avsence 
of prooit we Sufer Shat the notes secured by the wortgage havea... 

Dickatantias value, It is clear, therefore, 


ee ne 


rere garnering BACT Eee 


that the judguent is 
excessive. ie anaes but to what extent we Cannot tell. Sor the 
reasons indicated the judement is reversed and the cause reuanded 
for another trial, 


REVERSED AND REMANDED 


MeSurely, », Je, and O'Connor Je, Concur, 
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MARIN BCKWALL, ) 
Plaintiff Below, ) 
. 
VS, ) 
. ) APPEAL fROM SUPERIOR COURT 
HUBERT J, ECKWALL, ) 
Defendant Below, ) OF COOK COUNTY, 
| 
On Appeal of KELVILLE R,. THOMSON, )} 
(Petitioner below) ) > Ey 
Appellant, ) 4 al 9 qT A © ia 7 


LR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


Thomson appeals from an sallniadail entered May 6, 1933, dlaniasing 


ten anc 


his petition jor an conic sins ® 8 iien, “the Material lacts, whieh lor 


a 





the most part aes tren a Kiletiatiae, appear to be as follows: 

August 5, 1951, Karie ickwall obtained a decree of divorce 
frow her husband, iubert J, Sekwall, the decree gave the custody 
of their infant daughter, Mary Jane, to the mctner and directed the 
Payment to lirs, itckwall “as alimony for the support of said child" 
of 35 a month, and directed the payment of $1100 to Mrs, Uekwall 
in full of court costs, solicitors’ fees, alimony and dower, $125 
to te paid within 10 days and the balance in monthly instaliments 
of $33 each. November 15, 1936, upon petition of irs, Sekwall the 
decree was modified, increasing the Payment to be made to her for 
the support of their child to $50 a month, warie Leckwall rewarried 
and is now Marie Mindepnout. 

Cetober 15, 1937, plaintiff tiled her petition tor a rule 
on defendant to show cause and on December 8 retained Thomson to 
represent her, She entered into a written contract by which she 
employed him as her svlicitor and agreed to pay hin ain addition to 

—-—~~_———- 


ae ene rere remnants 


any sum silowed by the court 25% of the amount aetually collested, 
aire alosheded Menieabete tetas ee es 





Thomson appeared in court Yor her, There were many continuances 


and finally a hearing. December 16, 1957, the court entered an 
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order finding that there was due Mrs, Eckwall $1372.33 “from the 
date ol! decree to August 2, 1936, at which time the child, lary 
Jane Eckwall, became eighteen years o: age, said woneys being 

due to plaintiii for past support of said child,” and the proceed- 
ing was thereupon continued to January 14, 1935, and placed on the 
conteated motion calendur, 

February 1, 1938, hrs, lickwall filed a petition preying 
that Frank A, McDonnell be substituted as her solicitor, the 
petition was denied »ut UcDonnell ellowed to appear as associate 
counsel, February 25 Thomson learned a settlement had been 
isicest through McDonnell acting for kre. #ckwall and Francis 
Sullivan, solicitor for defendant, Dr. Hekwall, uvon terms that 
defendant pay $800 in full settlesent of the $1372.33 then in 
arrears, including alimony, court costs and attorneys' fees; that 
$600 of tnis amount had beer paid to olsaintiff, who immediately 
turned sane over to her daugiter, and that Bullivan was holding 
back $200 pending confirmation of the settlement by the court, 
Thereafter Nr, Coburn entered his anpeararnce as additional counsel 
for Mirs, Eckwall. 

March 1, 1933, Thomson, pursuant to direction of the court, 
filed his petition for allowance of fees as solicitor for plaintiff, 
set Yorth the substance of his contract with Mrs, Eckwall, and 
prayed that the amount of his fees be allowed against Marie Sckwall 
and the defendant, Hubert J. Eckwall, The petition came on for 
hearing. ‘The court was advised of the proposed settlement and 
that $600 had beer paid to Marie Eckwall, of which she had paid 
$200 to XeDonnell for his fees; that she had $220 of the smount in 
her possession; and that $200 remained in the hands of defendant's 
attorney, Sullivan. Thereupon an order was antered by the court 


directing the parties (including McDonnell) to deposit the pro- 


ceeds with the Clerk of the Superior court pending approval by vhe 
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court of the settlement agreement and the disposition of = 
motion for the allowance of fees, he order vrovided that /$620 so 
deposited be held subject to the further order of the court, and the 
cause was continued to May 6, 3933. May 4, 1933, Thomson served a 
notice of attorney's lien on defendant, Hubert J, bekwall, and the 
Clerk of the Superior court, Victor Ll. Schlaeger. hay 6 Thomson 
presented to Judge Lupe his petition to enforce his attorney's 

lien, He was allowed to tile it. Plaintiff answered and the matter 
was heard in open court. Thomson introduced is notice of attorney’ 
lien showing service by registered mail upon deYendant and the then 
Clerk of the Superior court, also proving ‘his contract with Diain- 
tiff, Defendant introduced the agreement to settle and the written 
ecknowledament of receipt of the sum of $600, and a statement signed 
by irs, Minderhout that she had given the money to her daughter. 
Mre. Mindernout also testified that she made the wgreeniont with 
Thomson to prosecute her petition to secure payment of money in 
arrears; that Mary Jane became of age August 2, 1936, had remained 
in her custody and control since the entry of the decree of divorce; 
that she was dissatisfied with Thomsen and consulted McDonnell who 
advised her toat the contract with Thomson was null and void; that 
25% for services was too much, rs. Mindernout said she wished to 
beat the petitioner out of his fee; that she and LcDonnell arranged 
with Sullivan, attorney for defendant, to settle the matter for 
$800; that in the presence of these attorneys she received $600 of 
the amount and in their presence turned it over to her daughter; 
that McDonnell was paid $200 for his services, and that at his 
direction she turned the money over to her daughter in order to beat 
Thomson out of his fees. She said she deposited $220 remaining in 
her hands with the Clerk of the Superior court as ordered. She had 


not received the 200 from Sullivan but understood this was also 


deposited with the Clerk of the court, Upon the evidence the court 
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dismissed Thomson's petition. 

The statute providing for the creation of a lien in fevor 
of an attorney rendering services is found in fli, State Bar Stats., 
1937, chao, 13, var. 14, sec. 1, p. 176, It provides in substance 
that attomeyseatelaw should wave a lien upon all claims, demands 
~~ causes of action, including all claims for unliquidated damages, 
which may be placed in their hands by their clients lor suit or 
collection, or upon which suit or action has been instituted, for 
the emournt of any tee which may have been agreed uvon by and between 
such attorneys and their clients, or in the ebsence of such a,reement, 
for a reasonable fee, It is, however, provided tuat the attormey 
snall serve notice in writing, "which seas lay be wade by 
registered mail, upon the party against whom their clients way 
have such suits, claims or causes of action,” and that the lien 
shall attacn to any verdict, judement or decree entered and to any 
money or property whici may be recovered on account o! such suits, 
Claims, demands or causes of action from and after the time of 
service of the notice, 

The adverse parties have not filed any brief, the contratet 
is not questioned here nor was there any evidence tending to show 
that it was unreasonable. On the contrary, the record indicates 
that the charges were very reasonable considering the amount of 
service necessary. The uncontradicted evidence snows that against 
the advice of petitioner the parties in interest saw fit to settle 
all claims of every kind and nature, including attormeys' fees. 
drs. Eckwall aduits a purpose to defraud the petitioner and beat 
him out of well earned fees. The cases cited in petitioner's 
brief show thai in the case of such settlements an attorney with a 


contingent contract, who has given notice, is entitled to receive 


the percentage agreed on the amount recovered by suit or paid in 


settlement, end that this lien may be enforced by petitioner in 
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the client's cause of action, Case v. Bmerson-Braritingham Co., 





I1l1., 94; Standidge v. Chicago Railways Co., 254 I11., 524; that 
service of notice of an attorney's lien operates as an assivnmen 


to the attorney of an interest in the proceeds ol a settleuent, 


- 


269 


t 
that 


may be made by the debtor with a client, Baker v, liaker, 258 Ill. 


418; and that such lien will attach to tie proceeds of a settlen 
which by order of the court has been deposited with the clerk of 
the court pending approval by the court oi the settlement, upon 
service of notice of lien upon toe deferdant, Catherwood v. Morr 
S60 Ill., 473. The cases cited also sow that an award fixed in 
teires of divorce later increased by order of court for the supp 
of a child, by foree of the decree becomes 3 debt due from the 
defendant to the plaintiff on which plaintiff can recover in an 
action st law, Paulin vy, Paulin, 195 11]. App., 2350. 

It is suggested that the trial court was of the opinion 
petitioner's lien could not be enforced without notice to his cl 
the plaintiff, If so, the theory was erroneous, The statute do 
not require notice to tne client, and it has been held unnecessa 
in Catierwood v. Morris, 360 Ill., 473. 


for the reasons stated the judgwent is reversed and the 
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REVERSED AND REMANDED WITH! DIRECTIONS, 


McSurely, P, J., and O'Connor, J,, concur, 
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PEOPLE OF THE STATE OF ILLINOIS ex rel. 
OSCAR NELSON, Auditor of Public Accounts 
of the State of Illinois, 

Plaintiiy’, 





VBe 


PRUDENTIAL STATS SAVINGS BANK, a 
Corporation, 
Defendant, APPEAL FROK 
SUPSRIOR COURT 
OF CCOK COUNTY. 





CHARLES HU. ALBERS, Receiver of Prudential 
State Savings Bank, a Corporation, 
(Petitioner) Appellant, 


ve. , 29 


ACOB BETTEN and MINNIM BETTEN, Individually 
Ae as Executors of Estate of Mabel ide idady, 
Deceased, 
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(Respondents) Appeliees. 


Mik, JUSTICE MATCHETY DELIVERED THE OPINION OF PH COURT, 


This is an appeal by the receiver Prov an order vides 


> cbt amehibaaelenice ee 


Nay 9, 19335, sustaining Seer esens to the zepert of a linster and 


denving the prayer ian the receiver Jor an order setting wniae a 
ae 
prior order snte sred on motion of his predecessor, directing _— to 


pil ineranieet 
socept « an ee? of the estate of Mabel ky Bday to pay $1 ,000 in “fw 


settler cent of a cls Am for $7168, 70 allowed by the Redalbctehed es court of 


Cook county ae at the sixth class, The waterial avarnents ‘ef the 
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petition are that this order was entered throuy!. fraudulent conceale 
ment of facts and fraudulent misrepresentations o: fact made vy the 
attorney for the estate to the deputy receiver in charge oi settle- 
ments, The Master found the attorney for the estate who conducted 
negotiations had “infornation he did not divulge to the said receiver 
at the time he sought to make such settiement witn him", and that 
"resnondents by withnolding such information, wiies was peculiarly 
within their kmowledge, were guilty of sueh fraud as would vitiate 
said settlement and that there is no necessity for petitioner te 


return said sum of One ‘housand Dollars received oy him but he ig 
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entitled to hold same as a payment on account.” The haster recome 
mended tie settlement “be set aside and said petitioner be permitted 
to take.such other action as he may see Vit," 

Respondents filed objection to tie report wuica the master 
never passed on, he having in the meantime resigned on account of 
iliness, iowever, the objections were considered as exceptions by 
the Chancellor and sustained, and a decree entered denying the 
prayer of the petition, Upon the liling oj the record in this court 
respondents made a motion to dismiss the appeal on whe ground that 
it was taken by the receiver witiuout autuority of tie court, The 
motion was denied, It is reargued in the .brieis, but we aduere to 
our former decision. 

Petitioners argue that aithough objections to the report of 
the Master were not passed on by him, his report is entitled to the 
same consideration that would otherwise be given it. ilanilestly, 
this is not poasibie. ine evidence is largely docgmeiiary. June 
bank was closed June 18, 1932, and a receiver appointed. January 132 
1934, William i. O'Connell becawe successor receiver and upon his 
death off July 24, 1956, Albers was appointed successor, Among the 
assets of tne bank were Jour notes of wabel Hady for $2250, on each 
of which tuere was an uipaid baiance oi principal to the awount of 
$1600 with interest, abel Eddy died testate January 31, 1932, and 
on July 22, 1933, the claim based on tuese notes was allowed by the 
Probate court against ner estate in the sum of $7168.70. Her will 
gave three specilic legacies of $5000 each to friends named, with 
residue to Jacob Betten and ikinnie Betten, who were named as execue 
tors. About May 1, 1936, the attorneys for the estate opened Lbego- 
tiations with the receiver for settlement, ur, Keenan, tie deputy 
receiver, intormed them that an ofiler for less tian 100% must be 
made in writing, May 6, by letter, tue attorney lor the estate 
mede such an olfer wiiecn Keenan, by letier of May 9, 1956, rejected, 


June 1, 1956, tne attorneys for the estate in anoiner letter made 
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furtuer alternative offers, one of which was to pay $1000 in fuli 
settlement, June 12 O'Connell recommended accentance of $1000 te 
the Auditor of Fublic accounts, ‘the Auditor concurred aid on June 
15, 1936, the receiver wrote tlie attorneys the Auditor had approved 
and that the offer was accepted, June 27, upon petition of the 
receiver, tne order was centered authorizing the settlewent of the 
Claim in full usjon payment of $1000, The receiver notified the 
attomeys on July lst of the entry of the order of June 27, and on 
July 10 payment in full was made by the personai caeok of the ate 
torneys for the receiver, July 24 O'Connell died and Albers was 
appointed successor, November 20, 1936, Albers Yiled nis petition 
to have the order of June 27 set aside as above set forth. 

The facts alleged to have been fraudulently concealed and 
wisrepregsented concerned the estate of Mabel kM, Eddy. 

day 12, 1028, Charles kK, Eddy (then solvent) was divorced 
from his wife kabel for hie Yault. The decree provided for the pay- 
ments of alinony whieh be did not make, Charles iM. Eddy died Novem- 
ber 10, 1930, testate, end his dauerter, Jeanette Eddy Williams, was 
named executrix of his will and qualified, Ure, kabel Eddy filed 
her claim for unpaid alimony against the estate of Charles li, in 
the Probate court and it -as allowed in the amount of $126,400, 
January 31, 1932, Mabel Bddy died testate, naming Kinnic and Jacob 
Betten as executors, Thie claim for alimony agsinst the estate of 
Charles ik. Eddy, with the exception of a few iteus of pereonal 
property, a few picces of ral estate encumbered by mortgases and 
taxes, constituted her entire estate, Tne estate of Charles k. 
Eddy had become insolvent, made so (as the executors of Mabel KM, 
Mddy's estate averred) through his fraud in conveying to his 
deugiter, Jeanette Eddy Williams, all his estate including a4 large 
amount of insurance on his life in which his daughter Jeanette wae 


named ag be:-:Ticiary, The executors of Mabel Eddy's estate filed a 
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bill to set aside these trensactions; the suit was dismissed in the 
trial court and on appeal to this court the decree was allirmed for 
the reason that the suit was filed prematurely, Setten v, Williams, 
277 Ill. Apo, 353, The opinion of this court also indicated doubt 
as to whether the proceeds of the insurance policies could be 
reached, Leave to appeal was denied by the Supreme court, 

ihe letter of the attorneys for the estate oi Mabel Eddy 
dated June 1, 1936, to the receiver of the bank informed nim of 
the above facts, stated that the estate oj Charles ik, Eddy was sope- 
lessly insolvent; that at the time of his death he owed practically 
$300,000; nad transferred to his inicnter Jeanette »500,000 in 
insurance policies; tnat the other assets of his estate were worth 
at the most 30,000 or 940,000; that Mabel Eddy's estate had liti- 
gated the question of the fraudulent purchase of the insurance 
policies with results as akited’ that it was the interition of the 
executors of the estate of Mabel Eddy, when the estate of Charles li, 
Eddy had been closed, to file anotier bill; tat the United States 
Government had a claim aguinst the estate of Charles k, Eddy jor 
$9,000 and wae threatening to take all the assets of the estate if 
it was not paid, in whic: event nothing would be received for the 
Kabel Bddy claim of $126,400 unless these insurance policies were 
held to be impressed with a trust; that ene of Mr. Eddy's dsughters 
hed offered te purchase the assets of her father's estate tor s sum 
in excess of its market value snd thereby reice a fund to pay the 
Government and make a small distribution to creditors, The letter 
said: “General creditors will receive approximately @g on the dol- 
lar. This offer, however, is contingent upon a complete settlement 
of our claim against her individually." The ietter pointed out 
three specific legacies of $5000 each to individuais named in ire, 
Eady's will and elso that ir, and lirs, Betten, executors, were her 


residuary legatees; advised that the debts of the estate ageregated 
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about $12,000 of which $3,000 were first class claims, The letter 
continued: “If we continue to litigate our claim againet Lirs, Eddy 
personally and are successful, all of the debts would te paid in Tull 
including your debt, The three legatees would receive $5,009,00 each 
and our clients would have approximately $60,000,00 left after papment 
of exnenses and attorneye' fees, On the otner land, if we were not 
successful, in such litigation, there is little likelinood that any 
of the general creditors or legatees would receive anything, You, 

of course, would be in a little better position than the others since 
you would still have your lien upon the real eatate,” Tne writer of 
the letter went on to exoress the epiition that chances of success in 
litigation were not sufficient to warrant taking the chanos of re- 
ceiving nothing, and thet it would be to the interest of ali parties 
if the settlement could be made “so that all the parties in intere 
will receive something proportional to their interest." The writer 
of the lettef also said that he saw no chance of working this out 
unless the receiver wes willing to take back the real estate covered 
by hie mortgagesand share with other creditors on the basis of defie 
ciency; that the sum of $500 had been suggested because it was sub- 
stantially the limit of ability to pay and still leave cther parties 
in interest the sum that would warrant them in releasing their 
cCleims, The letter concluded by offering to pay $1,C00 in lieu of 
the real estate and $500 theretofore offered and concluded: "I don't 
see how this Estate can be worked out unless you would be willing to 
take around a thousand dollars," 

Petitioner doee not assert that sny statement made by the 
attorney for the Mabel Eddy cetate was in fact false, The theory of 
petitioner is (to nie his own language) “that a fraud was perpetrated 
upon the eetittonchy/eme respondents in failing to disclose all of 


the facts during the negotiations for settleuent, including the 


fact that the label Kk. Bady estate, against wiicu the petitioner 
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had a2 claim for $7168.30, was receiving $37,500, instead of 
$11,502.40, as represented by the respondents." 

The material facts in regard to the actual settlewent 
made between these two estates appears to be that Mr, Kelley, of 
the firm of Ditchburne & Lounsbury represented the one estate and 
Mr, Williams of the firm of Castle, Williams, iong & wevarthy tae 
other, Sometime in the spring or fall of 1955 Lr, Williams suge- 
gested that the only way out wac some kind of settiexent by which 
money could be obtained for some oj Jeanette iddy's imuediate 
needs arid to satisfy the claim of the United States Government 
against her father's estate, A nunbér of conrerences were held 
and it was finally agreed to try and get some dispesition of some 
of the insurance policies from which enough money could be realized 
to pay or compromise all lisbilities sgainst the label Eddy estate 
and catiefy the legatees, specific and resicuary, and thus dispose 
of all litisation agsinet Jeanette Bédy. It was agrecd kr, Kelley 
would communicate with s11 perscns interested in ine habel Eddy 
estate to the enc of negotiating settlewents; thet ur, Williams 
would in the same way communicate with creditors and persons ine 
terested in the Charles M. Bddy estate. Cursuant thereto nezotiae 
tions were opened up for the settlement of petitioner's claim, 

One of tne insurance policies was issued by the Aetna Lite 
Insurance company and about April 1, 1936, Mr. Williams and Wr, 
Kelley went to Hartford, Connecticut, to take up the matter with 
representatives of that company, They were told in substance that 
if Jeanette Zddy would personally benefit the Insurance company 
would advance eash (not more then $70,000) toward the end desired, 
Upon returning to Chicago lir, Kelley took the matter up with the 
legatees and credjitors of Mabel Bddy, including the undertakers 
who had a claim against the estate for $2532.50. Tentative verap 


with these persons were arfacged, About the same time the letter 
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of kay lst was seni to the deputy receiver Keenan with offer whicn 
he refused to accept, Later the letter oi June ist was sent wits 
offer which was secepted, es stated. When Wiliiaus «aid Kelley 
again conferred it was found that they were sort avout 25000 of 
the necessary auount of money and Wiliiams wrote the Aetna coupany 
asking if the amount to be advauced migit not be increased to 
$75,000, In res onse tie Aetna company sent its representative, 
ir, Cavanauen, to Cuicago. At a joint conference mr, cavanaugh 
said he nad heard rumors Jeanette bddy was a spendturift and tne 
Insurance company would not ba willing to advance money wituout a 
court order, it was then decided with Kee consent to apply lor a 
conservatorsiip for her, Tue Probate court of vook county named 
the Trust cowpany of Ciuicago anid Anna Carpenter, a relative; 
Williams became the adwinistrator with the will annexed of the 
Charles iit. Bddy estate. The mares ot settlement Was again taken 
up and it was agreed tial tlie amount to be paid to the. executors 
of the estate of Mubel N, S@ddy aid to persous interested in her 
estate should be 937,500, wr, Relley tostifies - and his testimony 
is not contradicted - that ur, Willisus suggested that as all the 
other creditors of the Charlee KM, Bédy estate were receiving ¢°.1% 
of their clains he preferred that the estate of Mabel a. Eddy 
should receive tie same smount. Thie agreement was unde shortly 
before July 1, 1936, Orders were cbtained trom the Probate court 
and a check for $11,502.40 was paid to the estate of Mabel VM. Rady 
en account of its claim against the Charles hk. Eddy estate, and 
the baiance of $25,997.60 to the Bettene and their attorneys. 

the controlling issue here seems to be one of Tact. ir. 
Kelley testifies that im oral conversations with tue deputy re- 
ceiver and his attorneys he gave full ixforwation ci tue settlement 
in so far as he had Mmowledge at the cine of these conversations, 


and that all the faeta were not known to nim until about the first 
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Aay of Tuly, 1936, when the settlement was wade, tie says there was 
no obligetion to inform petitioner's predecessor of the things of 
which he did not have kmorledce, His evidence as to what was said 


at these oral conversati 


o 


na is contradicted by the parties with 

whom he says he talked, Petitioner urges as a mutter of law that 
although a representation may be true when made, if thereafter 

such representation by changing circumstances becomes faise, the 
representation will constitute actionable fraud if the parties te 
whor the new representation was made are ignorant ol the changed 
cirewustances and the speaker rails te inform them of the changed 
conditions, allowing them to act in the pelict that the original 
conditions still exist, Petitioner pointe out that the conservae 
tor's estate for Jeanette Eddy was opened a few days alter Mr, 
Kelley received notice from the receiver cf his acceptance of the 
offer of compromise; that within three days sll the terms o7 the 
settlement were reported to the Probate court, Petitioner says 
when Kr, Kelley learned the facts he should have reported them to 
the receivier, citing Loewer v, Herris, 57 Fed. 368, 6 C. C. A, 

394, We do not questicn the rule of law announced in that case, 

In weighing the issues of fact it appears it is the werd of one of 
the parties egsinst the word of the other, and the burden of proof 
Was upon petitioner mot only to show fraud by a prevonierance of the 
evidence but by clear anc convincing preponderance, Petitioner re- 
lies much on the Yaster's report, The rule es to the weight to be 
given to the findings of a master is not spplicable because the 
Maeter, whe was i111, filed the report without ruling on respondent's 
objections, The record does not inform us that he gave any considerae 
tion to theee objections, fhe evidence taken is in the record vre- 
cisely as if it had been taken by deposition end the cause heerd by 
the court, True, in considering the Findings of the Chancellex re 


Bust not overlook the tact that he did not see and hear the wiinesseg, 
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We have toxen this into consideration. We are not convinsed by the 
arsuments of petitioner con the facts, The letter of the receiver 

to the State Auditor and his petition to the Chancellor for autiority 
to settiea dao not indicate any reliance by cituer of them unon repre- 
gentations such as the petitioner now argues were iiude and relied on. 
The death of William 1b, O'Connell Aeorives us of the denefit of his 
testimony. Te was at that time represented by a competent attorney. 
It apsears that he caused the facts to be investigated on his own 
account; that most of the material facts were of record in the 
courts, O'Connell was a competent ani experienced receiver, 

| the issues of fact the Chen'celior has found in favor of 

resnondents and this court would not be justified in holding the 
hancellor's findings to be against the manifest weignt of the 
evidence. The correspondence indicates that in making his settlement 
with tie estate of Mabel Bday the receiver understood right well that 
her estate was trying to get the best terms possible, There were 
any coutingencies in connection with the settlesent of the contro- 
versies between tie two estates and the difiterent parties who were 
interested in these estates, Everything was conditioned upon approval 
by the Aetna Insurance company which was to furnisn the uoney, The 
consent of Jeanette Eddy aod ner corservator also became indispene- 
able. The bank had received 25% of the debt due to it before it 
went into receivership. There were many equities to be settled and 
worked out, including the right of the attormeys for the label Eddy 
estate to receive just compensation for services which had been well 
performec by them, Their claim for compensation would he entitled 

to priorty aheat of the claim of petitioner, The petitioner's 

claim had been allowed as of the 6th class. Many of the claims 
against the estate of Mabel Eddy were preferred, Yor instance, the 


claim of the undertakers for $2532.50, the claim of the Collecter of 


Internal Revenue tor $37.60, and geome others. ‘The total of the 
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claias filed and allowed amounted to $11,165.77, without reference 
to attorneye' and exccutors' fees, personal property sasese ents 
(including imheritance taxes and other expense of adrninistration) 
which would amount to a considerable sum. 

It is apoarent from all the eorrsaspondence that O'Conmnroll 
as receiver well understood that his claim againet the estate ef 
Matel Eddy was being settled ucon an individual basis diectinet from 
@il the other claims, Age 2a matter of fact, the money vith which the 

ttlerents were finally made al] cane from Jeanette Bady. The 
Whole amount paid was 937,500. Of this smount $11,502.40 wae pala 
to the exscutots of the estate of Kabel Baay in full settlement of 
her Glsim ogainst the estate of Charles k. Eddy, and $25,°9°7.60 was 
paid personally to the legatees named in her will ana the attorneys 
Who had practically created “er estate, 

Assuming the findings of fact by the Chancellor to be true, 
respoudents were not interested in Low the settlement should be made 
Or tue procecdsB tusreot divided, Poselibly the distribution might 
have been worked out by paying the whole angunt of $27,500 to the 
executors of tne aitate of Mebel Eddy, but the conservator of Jean. 
ette wd4y Geciced ctiervise, Te may cuess the motives but we 40 not 
know. dhe question cf taxee mey have hed much to do with this, or 
possibly (as there ie testimony tending te show) Wilifanns es ad- 
Wilistravor ce Loris non of the estate of Charles i. Eddy desired 
that all creiitors of that estate should receive their elsins on a 


nn 


pro rate busis, This comen far from esteblishing fraud against 


Peapoulents by ..9 estate o° Mabel Bddy. It is anparent 6'Conrnell 
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made by all the parties was to some axtant based unon the set’ lement 
of the glaim of the Bank and otiers against the estate of Mabel 


Eddy, wiien was made with the approval of the court, It is 
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difficult to conceive of any tneory upon which his suecesser can 


now overturn that settlewent. | We hoid as @& matter of Lact tae 


wn 





ae 


claim of fraudulent misrepresentations through concealment o1 
information woich the receiver was entitled to have is not 
sustained by the clear preponderance of the evidence required in 
such cases, ihe order ol the triai court is thereiore allirmed, 


AFFIRMED, 


lucSurely, ©. J., and U'Connor, J,, concur, 
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Apvellant, 
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PPEAL WROK MUNICIPAL cous 
vs, # 


TIMOTHY LAPPWRICH ana 
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EkiL AOSEMTHAL, ih 
Appellees, 
"Sesaueenere : ‘Sperone a 
UR, JUSTICE MATCHETT DELIVERED THR OPINION. OF THE COURT Zz 


29O9T.A, 639 


In an action on contract by plaintiff against det'endants 
for money alleged to be due, as agreed, tor a retainer fee ag 
attorney, and upon trial by jury, al the close of all the evidence 
defendant mil Rosenthal requested an ina taietaa verdict in hie 


favor, on wiich the court reserved its ruling, The cause vas sub- 


Nira rrnnnanete 


mitted to the Jury 5 which returned a verdict in favor of plaintiff 7 


with dcheowe. assessed at $300, Thereupon defendant Hmil Rosenthal 
 oseisaeiieliatiamaae: — : ; 
made a motion for judzment notwithstaiding the verdict, oursuent to 


Tia eee 





section 65 (3a) of the Civil Practice Act (ill, State Bar Stats., 


1937, chap, 110, par, 192, p. 2404.) ‘The motion Was allowed and 





judgment entered notwitistanding the verdiet in favor of both 


defendants, From that Judgment nlaintitfr appeals, 


——— ree 


the question for decision is whether the court wrred in 
allowing the motion and in entering judgment, Defendant Klapperich 
has not apoesred in tizis court or filed any brief, It is argued 
in behalf of Rosenthal that the ruling of the court was proper Yor 
the reason that the uncontradicted evidence sustained his deltense 
of the Statute of Frauds set up in his affidavit of merits, and 
that under the evidence he vag not liable to plaintiff for services 
rendered, In passing upen a motion of this kind the question for 
the trial court is whether there was any evidence from which the jury 
could have foun? that it ian Rosenthal was liable as alleged in 
the statement of claim, Wolever v. Curtiss Candy Co,, 293 Ill. App. 


586, and cases there cited, 
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The evidence tends to show tnat plaintill is an aitomey 
at lew practicing hie profession in Chicago; that slapperich was 
arrested on a criminsl charge, taken into custody and his bond 
fixed at $5000; that on March 11, 1933, while sce was in the County 
jail, Mr, Rifas, who was then at the law office ol plaintiff, 
called Rosenthal by 'phore anc introduced ‘im to plaintiff; that 
Rosenthal told plaintiff he was interssted in the Khapperich case 
that Klanperich was connected with his (Hosenthal's) firm; that he 
had been witn him for some tine and was innocent of the charge 
iatnes him; that he (Rosentlial) had been called to come at once 
frow out of town; that he wanted to take care of the matter and 
was anxious to have Klasperich released on bail; that if the bank 
was open he would put up the money ‘or the bail himsell, but siuce 
that was impossible he would guaraitee s bond. Plaintilr says he 
told Rosenthal that he (Landis) would have his own sister (irs, 
Kech) schedule her real estate on the bond ii Rosenthal would give 
her a written cuaranty to old her harmless in case Liapperich 
failed to appear, and tiat Rosentual agreed. cde says: "I told 
him I would charge him $300 retainer fee and make no ciarge ior 
the bond, He agreed to this. I offered to send over ior the 
eheck, but Rosenthal said lie was in a hurry. ue said, 'I want you 
to immediately contaet or confer with Kiapperich. I want you to 
tell him what you and I taiked about, and I want slapperich to know 
that I am looking out ior uis interests, and I would like ior you 
to cet me a statement from Elapperich to we tuat you were over to 
see him, and also a statement from him to give you a cheek ior 
$300.' He suid I should send over to his hotel after I finished, 
and 'I will give you the check ror $300 and Sign this indemnity 
agreement.’ ‘hen I prepared the indemnity agreement.” Plaintiff 


further testified that he contacted Wardemh Sain and met Klappverieh 
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in the warden's office at the county jail at about 9 o'clock that 
evening; that Rifas, Sain, Alapperich and he were there; that he 
told Klapperich he had sayreed with Rosentnal to prepare all the 
necessary papers to get him out on bail, and that his sinter was 
signing the bond of »5V00 at no coat to anyone, and that Rosenthal 
was agreeing in writing to indemnily srs. Koch. He turther says: 
"I told Mr, Alapperich, ‘Now, you understand that trom the agreement 
I had with Rosenthal, that you and Mr, Rosenthal are to pay me $300 
retainer fee,' Mr, Klapperich said, 'That is agreeable to me,'" 
Then he prepared Exhibit 1; hblppperich signed it, and alterward he 
Sor that Rosential wanted a papex* showing that it was agreeable 
to Klapperich. hen he went to the bond court with the bail slip 
he @btained from the county jail and prepared tne bond and submitted 
the bond to the court and paid the dollar and klapoerichn was released, 
Exhibit 1 is in evidence, is dated Marcn 11, 1935, is directed 
to HB. Rosenthal, and states: “Please give my attorney, Maxwell 
Landis, your cheek for 7300.00 as retainer's fee. Mr, Landis will 
have me released on bord on your letter of indemnity." The letter is 
signed "I, ii, Klapperich." Plaintdff's evidence is corroborated by 
that ef Samvel Kifes, VPlaintilf also introduced in evidence a re- 
ceipt from the Municipal court of Chicago of that date, siowing the 
payment of 71.00 by him for real estate investigation in the case of 
People v, Klanperich. Plaintiff says he did not know at this time 
that Klapperich was represented by lir, Bradburn as his attcrney. 
Plaintiff further testified that on the Wednesday following the 
Saturday wien he saw Hosenthal he had a meeting at his office with 
Rosenthal and Klapperieh, ide told them he had taken up the Klapperich 
matter with \r. Stiefel, wuo represented the Empire Paner Company, 
from whida the bonds were stolen; he says Rosenthal said to him that 
he would have to give plaintiff his check for $300, but remarked that 


didn't cover the entire case, to which plaintiff replied that i+ aia 
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not. Rosenthal asked what would be the whole cost but an objection 
to defendant's answer was sustained by the court, uyon wiiat theory 

we are not informed, At any rate, plaintili told Rosenthal he was 
looking to him for payment and asked tor a check Vor g3uc. Rosenthal 
said to never wind the check but talk about the whole case, and asked 
what it would cost. They then discussed tne entire case. Kosenthal 
left, after which Nlapperich told plsintifr he did not have tse money 
and was sorry Rosenthal didn't pay aim; that he wanted to bring ir, 
Bradburn, his attorney, over to see plaintiilf; that bradburn was 
Yauiliar with some oi the matters, Plaintill, he says, toid bhlap- 
perich that he would not proceed further in the case until he ree 
ceived his $300, Klapverich replied that when Bradburn came over the 
matter would be straigitened out, 

While this evidence in gaterial matters was contradicted by 
eviderce offered in behalf of the defendant, that fact is whelly 
immeterial in deciding the question now before the court, namely, 
whether there was any evidence from which the jury might reasonably 
find defendant Hosenthal liable under his affidavit of merits, 

We hold the evidence was prima facie sufficient to snow an 
original promise by Hosenthal to which the plea of the Statute of 
Frauds was not a bar, burger v. St. Louis Bed & Ail’g, Uo., 206 
Til. App., 256; Bettis v. Chicago Coated Board Co., 145 lili. App., 
590; Duzenberry v. Nimmo, 228 111, App., 445. Defendant Kosenthal 
made no motion for a new trial in the Municipal court nor does he 
argue in this court that the verdict of the jury wae against the 
manifest weight oi the evidence, nor any nrocedural error. In this 
coldition of the record, the motion for a new trial was waived, and 
since we hold that the court erred in allowing the motion for judgment 
notwithstanding the verdict, it follows that gadgment should be 
entered in this court on the verdict ot the jury. Denny v, Goldblatt 


Bros,, Inc., 298 Ill. App. 525, 333, and Kauders v. Equitable Life 
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Insurance Society of the United States, Gen, No. 40395, opinion 





filed February 27, 1939, not yet published, 
fhe judgment of the trial court is reversed and judgment | 


entered in this sites on the verdict in Tavor or the PLaintist, 


a or ern Pee meg ee mayne nal Pane ATS 


Maxwell Landis, and “againet the defendants, Timothy Alapperich 





and Emil Rosenthal, for the sum of ($300, 20050 


REVERSED WITH JUDGMENT FOR 
PLADNTI‘VY IN THIS COURT, 


KeSurely, P. J., and O'Connor, J,, concur, 
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MARY STARK, 
Appellee, 





We APPWAL FROM MUNICIPAL 


NEW HOMS BSWIFIT ASSOCIATION, COURT OF CHICA GOs 
B® corporation, a 


) dia a3 
Appellant. i 9 99 ].A. 622 


MRe JUSTICH MATCHITT DeLIVinsd THE OPIWION OF TH: COURT. 


) 
) 
) 


In an action based upon a benefit certificate the plaintiff 
filed her statement of cleim and the.defendant, thereafter, its 
affidavit of merits. Plaintiff made a motion to strike the affi- 
davit of merits but withdrew the motion. She then made a motion 
for summary judgment. Her motion was supported by an affidavit 
setting up facts, most of which were not contradicted. Defendant 
filed a counter-affidavit and the trial judge (hearing the motion) 
entered a judgment in favor of plaintiff in the sum of $335, from 
which defendant has appealede 

The uncontradicted facts appear to be that on May 8, 1936, 
Michael Stark, husband of plaintiff, made application to the def end- 
ant, a mitual benefit association, for a membership certificate in 
favor of his wife, Mary. The certificate issued May 15 thereafter. 
The certificate of membership is No. 6042 and recites that it is 
issued in consideration of the membership fee, the application 
executed by the member, and payment of all amounts required to be 
paid by the certificate. Undet the heading "Provisions, Conditions 
and Benefits,” the policy provides that the applicant for membership 
must be in good health, have good habits, not be over 70 years of 
age; that the certificate and the application attached shall con- 
stitute the entire contract; further, “this Association assumes no 


liability until the Certificate is issued and actually delivered to 
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the member during his/ite time, and while he or she is in good 
health." The policy contains an incontestability clause as 

follows: “after this Certificate shall have been kept in continuous 
force for one year from date of issue or from date of last reinstate- 
ment during the lifetime of the member, it shall be incontestable, 

if assessments have been duly paid, except the limitations as to 
prohibited risks, crimes, and self destruction, as hereinafter set 
forth and made a part hereof, but if the age of the member has been 
misstated the amount payable under this Certificate shall be such as 
the member would have been entitled to nt the correct age, in accord- 
anee with the classification." 

This certificate wes Gelivered May 15, 1936, and all premiuns 
were paid. Michael Stark, husband of plaintiff, died September 2, 
1937, and the certificate was in full force and effect at the date of 
his death. ‘hereafter, in -eptember, 1957, the plaintirf submitted 
proofs of death. The policy provides that claims for which the 
association is liable will be paid within 90 days after the date of 
due proof of deathe Defendant has not paid the sum due according to 
the terms of the contract. 

The defense presented im the counter-eaffidavit is that good 
heal th was a condition precedent without which the insurance cootract 
would not go into effect; that the cmsideration for the benefit 
certificate was not alone payment of premiums but 2 warranty by the 
insured of good health stated in the certificate and affirmed by the 
assured to be a fact in his application, in which, in response to 
questions, he stated that he had not been treated by a physician 
for 5 years last past and that he wos then in good and vigorous health. 
The counter-affidavit asserted these answers were false and fraudulent; 
that at the time the policy issued the insured was suffering from a 
chronic venereal disease, wes taking treatment therefor twice a week 
at the municipal clinic and was a patient at the Illinois Sducational 


and Research Hospital. Defendant contends as a matter of law that the 
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incontestability clause of the policy is predicated upon the 
existence of good health at the time the benefit certificate was 
issued and that in the absence of good health of the applicant the 
certificate did not become effective or the incontestability clause 
applicable. In other words, that recovery is precluded by the 
assured's i11 health at the time the certificate issued and the 
folse and freudulent representations made by him in order to get the 
certificate issued. wvefendant offered to return the premiums paid 
by the ascured. 

The language of this insurance certificate was chosen by 
the insurance company and if ambiguous will be construed liberally 
in favor of the insurede (Jabara ve iquitable life ssurance Coe, 
10.) The certificate issued May 15, 1936. Assured died September 
2, 1937. This was more than one year after the issue of the policy 
and the incontestability provision had gme into effect. There is 
no claim that the assured died from any of the causes specifically 
named in the policy which would exempt the company from liability. 
Defendant cites many cases holding that where good health is made a 
condition precedent to liability under the policy a plaintiff may 
not recover where it has been proved the condition preccdent wee not 
complied with. But these cases do not consider whether such a 
defense is applicable where the policy contains an incontestability 
clause of the kin¢c which existed here. ‘he reason for the incon- 
testability clause md the construction to be given to it is well 
stated in Powell v. Mutual Life Inse Goes, 515 ilie 161. The oupreme 


court said: 


“Clauses in life insurance policies know 2s ‘incontestable 
clauses’ are in general use, and in this state (Laws of 1921, page 
432) and in other states are now required by statute. In the earlier 
development of insurance contracts, it not infrequently occurred that 
after the insured had paid premiums for a large number of years, 
the beneficiaries under the policies found, after the maturity thereof 
by the death of the insured, that they were facing a law suit in orde3 
60 recover the insurance; that in certain answers in the application 
it was said by the insurer, the insured had mace statements which were 
not trues *** Hecognizing this fact and seeing the effect of it on 
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thé insurance business, numerous insurance Companies inserted 

in their policics What is now mown as an incontestable Clausee 
The incontestable Clause now in general use is to the effeot that 
the boliecy shall be incontestable after a certain period, as ene 
or two years, except for defenses recited therein, «x This clause 
&mMounts to an agreement between the insurer and the insured that 
after the expiration of such period, the company shall be estopped 
from Contesting the pelicy or Setiing up any defense, except such 
aS may be reserved therein, *%* ‘The Stipulation *«+* Yecornizes 
fraud and all Other 3efenges and constitutes a Short statute of 
limitations in favor of the insured, the purpese of which is to 
fix a limitea time in which the insurer must asecrtain the truth 
of the representations made, and in such C28e@ of o breach of 
Warranty, the insurer must, under this Clause, assert its Claim, 
Within the two year period, either by affirmative action, or by 
defense to ep suit broucht on the policy by the benef isiary Within 
‘wo years. (Monahan y, Met. life Ins, VOe, 283 111, 136; Weil v. 


Federal life Ths, LOe, 264 Tll, 495; 3 ongan ve Vederal Life ins, 


COe, 231 Tll. 359; Royal Cirele y, chterrath, 204 111, s40.y7 

Other Supreme court Cases to the Same effect ares Ramsey v. Old colony 
Life Ins. COs, 297 Ill. 592; Flanigan v. Federal life InBe Coes 231 
Tll. 399; ei Y+ Federal Life Ins, bas 264 tll. 426. The -Ppellate 


oe 





Court cases to the same effect are: Kanter Ve Continental Ssurance 





UOe,s 251 Ill. “Ppe 2723 Bethke Ve Cosmopoli in Life Ins. YOe, 262 


Ill. App. 586; vamee Vs National Life and secident InSe Coes 














265 Ill. App. 4365 Baker v. Prudential Ins. 0o., 2979 Tlle \ppe 5, at 
De 16. 

Yefendant makes the further Ccntention that because defendant 
demanded trial by jury and the Cause was plaeed on the resular jury 
Calendar, the motion judge of the Municipal Court was without 
Jurisdiction “e.enter 2 summery judement, Zt is conceded the 


Hunicipal court of Chicago has such power, but defendmt Says that 


the motion judge of the Munéeipal court has powers only similar 

to those of a master in Chancery or commissioner Sitting for the 

purpose of determining the regularity of the Pleadings ana entering 
orders for their amendments and nothin« further, Marrone v,. shrat, 

275 Ill. “PPe 649, and other Cases are cited, None of them Sustains 
any such Contention, AB a matter of law, there was no defense to this 
Claim on the uncontradicted facts. The Municipal court properly entered 
mer mae npr oo AIS, “ a rs A Soin elite cnn Siete tia - ~ 
she judgment. It 4s affirmed, 


en JUDGMENT AFFIRMED, 
MeSurely, Pe Joe» and O'Connor, Je» concurs 
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In the Matter of the Estate of 
JOSEPH J, REITER, Deceased, 








On Appeal of {ELEN DOLD, 
Appellant, APPEAL FROM CIRCUIT COURT 


VS, OF COOK COUNTY. 


MARIE A, REITER and AGNES A, REITER, — ¢ 
Administratrices of the Estate of 9 9 T A 6 2 2» 
Joseph J, Reiter, Deceased, yy Lelie 

Appellees, 


a ee ne ee ee Mee Se 


MR, JUSTICE MATCHETT DELIVERED THE OPINION OF TH COURT. 


Clainant, tteien Dold, filed her demand tor #500 against the 
estate of Joseph J, Reiter in the Probate court oi lLoox county and 
also a petition praying its allowance as ol tne sotto slaae, The 
Probate court allowed as einen ‘a ad te. eit ciawe and paearer 


the prayer oi the petition for preierence, Claimiant appealed to the 


Circuit court wich, July 15, 1936, entered an order direst iag ae 
Eee “ 


a na ee —— 


AOC Tete 


claim be allowed as oi the sixth class, Claimant has appealed to 


erent ~ 


this court. 

It is contended the claim siould have been allowed as of the 
fifth class because it is a trust fund within the meaning of clause 
5 of section 70 of the Administration Act (111. State bar Stats., 
1937, chap. 3, par. 71, p. 78.) 

From the pleadings and facts stipulated it appears Josepn J. 
Reiter died August 7, 1936. in his lifetime he conducted a real 
esiace, mortgage and insurance business at 15435 West 5lst street, 
Chicago. September 1, 1936, the Probate court entered an order 
giving leave to the administratrices of his estate to carry on the 
business ior 90 days, whic they did. At the death of Joseph J. 
Reiter the climant was the holder of a note for $6500, executed by 


Harry A. Larke and Auna Larke, his wile, o: July 30, 1924, due 5 


years ‘rom date and at maturity extended by agreement tor five years. 
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This note had been reduced by payments to the principal amount of 
$4800, and payment thereof had been assumed by Carmen Arcieri and 
Helen Arecieri, his wite, who in tne year 1925 purchased the real 
estate known as 6205 Soutii Washtenaw avenue, Chicago, which had 
been conveyed to Joseph J. Reiter as trustee to secure the paynent 
of the indebtedness representad by the note, By their terus the 
note and interest coupons were payable "ai the oifice of Joseph J, 
Reiter in Chicago, Illinois, or suen otner place in eaid City as 
the legal holder tuereol way lrom time to time in writing appoint," 
Prior te the death of Joseph J, Reiter the Arcieris often 
made payments of interest at the offides of the deceased, who 
thereupon notified Helen Dold of such payments and upon surrender 
of the interest coupons would turn over to her the moneys so paid, 
October 27, 1924, the Arcieris paid to deceased $500 for which he 
issued a receipt showing it was to be applied in reduction of the 
principal indettedness, The extension provided for interest paye 
ments on January 30 and July 30 of each year and tor “the privilege 
to pay $500.00, or more, ou any interest-due date." ‘this $500 paid 
October 27, 1934, is the subject matter oi this controversy. ‘he 
books and records of deceased e.ntain accounts known as "Notes 
Payabie Account", “¥irst Mortgage Loan Account” ang "'D'--ehig- 
cellaneous Accounts." The "Notes Payable Account" shows the fol- 
lowing entries of notes made by deceased and delivered to the 


claimant, Helen Dold, or her order; 





Date of Note Amount of Amount of Date of 
ote. interest Maturity 

ets vet cal kpc ina acc ncaa cg a os 

October 4, 1934 $2000.00 6% per annum On or before 3 
years after date 

December 14, 1934 1000.00 6% per annum 3 years alter date 

January 5, 1935 1000.00 6% per annum 3 years after date 

May 19, 1936 1500.00 6% per annum 3 years alter date 
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The claim of Helen Dold based uvon the notes above described 





SBS ay weber 
‘ko towome feqiostre ond’ 108 ut aemces yd beoshet naod best aon alot 


















bas tay toni isare0 yd heuiscn need Bas Yosabact tdieysiy "Se r 908 





‘Lewk ois bean nilotay B&OL teey oud at poe ett eh. don desk a0 L0H 
bed sin det e Out Leo <2 NHR TS wemmerignW i uae @089 ea oWoot’ ‘otases 
Snonyeg ont eruosa od ootartt ga setied t tigen’ of bays vine mood - 
Be git ancvet thet yal wston ont, ea fad cyrayges eesabodvobat ot, 2 
: it deae ot to oobtte nis oa" aldayag o1sw anogiion “taeresak: ‘fre oon - 
' as void bies ai syalq tate sowa 16 a LenkELT ,ogao tad at tote — 


* gntogge galjiaw mai exiid of ambit wow yaw tootedd tobLlod iowa oa 
Mette altsiotA add totisa & dqdeot to asash add of rors 


$ _ 
| acw ,bgaseosh ait to apoitto oct ta vevtedad to Senes NSE oben 
we : ‘ _ 


4 


 MOhne THe ogi Dae ed Mepiys 8g foe ‘ko piot ui9 La baltttes aoqu97e. i 
7 flag oe. Bye Nog git qea o¢ evo aust biwow aeteguos daotodat oat et 
i: ad doidw tot 008% beessoob ot blog eitelota odd beer NT xagoi00 i. 
- eat to moldouoox ut boilggs ad of aaw Jf galwosa tgteces * (bowend 7 
a : 
) 


Tye taotodai tet hoblyotg nolacesxe adi pehscked sean’ Eaciootsy Pe 


: F pers 4 
egeitviag edd" sot bas tasy awe ‘to (0G yie bae 08 vtssinat 0 some 

| blac a0ae aid? ".ete5 subadtwarediak Ye wo , et oat <6 (00. 208% ya cot 
, woo a is. 


HT JYaterotings ¢ iit ‘to tase wai feet due ead Be Ur we wetted 


"¥o eget °° Ye betomt’ 
_ Mb brates , gactotal  - 





eteh tet'te avasy : 
-« gtsh Tests. avasy &) swone wog FO, ben 
Lf Feb setts ateoy & mans tsg xo 






3 

was filed in the Probate court of Cook county and allowed as « 
non-preferred claim and is not involved in this appeal, ‘the pay- 
ment of $500 made to Joseph Reiter and subsequent entries reparding 


it anvesr on the books of Reiter as follows: 
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IN CASH BOOK; Debit Credit 











October 27, 19354---First tortg. loan---Arcieri--- 
357 Carmen Arecieri payment y 500,00 


IN LEDGER; Debit Credit 

—_ "First hortgage Loan Account" ; 

October 27, 1934--eArcieri R ae eres pay- 
Ment---C 23 2500.00 














Sere a er ee 


1e@ books show mo lurither ex.tries from October 27, 1934, 


up to July 31, 1936, om which date these entries appear: 


NE Re Ae A RE RNR 





N JOURNAL Debit Credit 


July 31, 1936----¥First sortgage Loan a/c $500, 00 
-ceericlen Dold #500, 00 
Arcieri Payment Loan 
R 357 made 10/27/34 





Tit LEDGER: Debit Uredit 


"D miscellaneous Accounts" 
July 31, 1936--e- Helen Dold--eArcieri R 357--- 
payment 10/27/34 J 146 $500.00 


mn ee ee nr 





te me ee ee ee 


The books of the deceased do not contain iniormation indie 
cating that Reiter during his lifetime gave notice to the claimant 
of the payment of this $500 and the employees (manager, etc.) of 
Reiter since October 27, 1934, have no knowledge whether such 
notice was or was not given by the deceased to claimant, ‘The 
Areieri mortage loan provided ior the payment ot 6% interest at 
S@iieannual due dates, As soon thereafter as payment of interest 


had been made to Joseph J, Reiter by the Arciggis he would pay to 
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claimant $135, 6% of $4500, and the sum of $4500 constituted the 
balance due on the mortgage note held by claimant without deduction 
of the $500 payment which was made October 27, 1934, The lust paye 
ment of interest ey oe deceased during his lifetime to claimant 


appears on his books and records thus: 


on ne ES NR A A CR 





ee 


IN CASH BOOK: Se ee _ Debit. Credit 
February 4, 1936---[nterest Arcieri R 357 730 
lelen Dold ~135,90 
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Some time alter the death of Reiter which occurred August 
7, 1936, the atiorney for his estate submitted to Helen Dold for 
her signature her claim against the estate, which nad been prepared 
by Joseph A. Ricker, from information received by him from the ad- 
ministratrices. ‘he claim showed in addition to demands for notes 
payable to her and executed by deceased an item of $500 which was 
the payment made October 27, 1934. A few days thereafter claimant 
called at tne place of business of deceased and of the administrae 
trices of his estate and inquired why she had never been informed 
that $500 had been paid on her mortgage note. Kr. John hk, Krump 
with whom she taiked told her he had not been given authority by 
deceased to speak with her about the matter, as deceased in his 
Lifetime undertook to personally handle desls of that nature. 
For more than 15 years immediately preceding the death of Joseph 
J. Reiter, Mr, Krump was one of his trusted employees, during most 
of that time acting as manager of the business, Claimant during 
that time often dealt with Mr. Krump in connection with her trarnsac- 
tions with the firm of Joseph J, Reiter. In November, 1936, claimn- 
ant advised the administatrices that she desired to sell the 
Arcieri note which showed an unpaid prizicipal balance of $4600, 
She was advised by lir. Krump, office manager, that they would en- 
deavor to sell the same for $4000, the amount remaining due, and 


she then turned the mortgage over to the aduinistratrices to sell, 
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The administratrices then caused to be put on the note an enderse- 
ment showing the payment of $500. The mortgage was sold by the 
administratrices for $4000, which was paid to claimant and soe was 
advised by Mr, Krump to tile a claim in the Probate court against 
the estate of Joseph J, Reiter, 

The question for decision here upon the stipulated facts 
is whether this claim is for money received by the deceased “in 
trust for any purpose" within the meaning of clause 5, section 70 
of the Administration Act, We might be disposed to hold that it 
is, were it not for the narrow construction put by the courts 
(including our own) upon the 6th clause (now the 5th) of section 
70, We have recently given consideration to this question in con- 
nection with another claim against this estate, Our opinion will 
be found dm the katter of the Estate of Joseph J. Reiter, deceased, 
298 Ill. App., 313. We there quotea with approval from the opinion 
of this court in Merchants’ Loan & Trust Co, v. Julette, 137 Ill. 
App. 161 (Abst.) as follows: 


"It has been repeatedly held by the courts of this state 
that the word 'trust' as used in the 6th clause (now 5th clause) 
applies only to technical or express trusts, and that it has no 
application to trusts which the law implies as growing out of 
contracts, Felsenthnal v. Kline, 214 Il1., 121; Svanoe v. Jurgens, 
144 I1l,, 507; Ford v. First National Bank, 100 Ill. App., 70; 
Shipherd v, Furness, 153 I11., 590; Wilson v, Kirby, 88 Ill. 536; 
Jarrett v, Jonnson, 216 Ill., 212. We are clearly of the opinion 
that the facts in this case do not establish an express or technical 
trust, The trial court therefore properly placed the elaim in the 
seventh class. (Now 6+h class), 

In Felsenthal v. Kline, 214 Iil,., 121, the Supreme court 
said: ‘We heve uniformly held that the word "trust" as used in the 
sixth (now fifth) clause, is not to be taken in its general sense as 
embracing every case in which a confidence has been reposed, but 
must be understood in the restrictive sense, and applies only to 
technical trusts, having no application to trust which the law 
implies as growing out of contracts, (Wilson v. Kirby, 83 111,566; 
Svanoe v, Jurgens, 144 id., 507; Shipherd v, Furness, 153 id. 590.) 
There is no construction of the facts in this case which can bring 
it within the definition of a trust ae defined by these decisions, 
and the courts below have each properly placed it in the seventh 
(now sixth) class,'" 


These remerks are applicable to the facts presented by this 
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tits a AFFIRMED, 


WeSurely, P. J., and O'Connor, J., concur, 
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LUNDE & BUSWELL, INC., a Corporation, ) 
Appellant ,~> 





Vs. 


APPEAL FROM MUNICIPAL 


} 
) 

TREMONT MOTORS, INC,, a Corporation, ) COURT OF CHICAGO, 
Appelice. ) 


wR. JUSTICE WATCHETT DELIVERED Ti OPINION OF THE COURT, 


in an action on contract against three corporations, lred 
Hawkine, Inc., ilawkins Treiont, Inc., and Trewont Lotors, Iinc., on 
account of premiums alleged to be due on insurance policies as per 
schedule attached to the statement be erin. the Jirst two named 

| corporaticns defaulted and judguent Was rendered against them, 

} Setiiak kotors, inc., filed an affidavit of merits denying liability. 
There was a trial by the court with finding vor deiendant and judge 
eat from which plaintiff appeals, 

the statement of claim averred tuat all the policies ior 
which preuiums were claimed to be due were delivered to detendants 
and accepted by them, ithe statement further charged, "nat the said 
defendants are interlocking and successor corporations to each other, 
and became successors without full compliance with ihe Bulk Sales 
Law of the State of Illinois, and that by re:son thereof each and 
all thereoi have become and are now jointly and severally liable 
for the entire amount of deuand," 

frenont Motors, Inc., denied in its affidavit of merits that 
the policies listed in the schedule were purcliased or secured for or 
on its beralf; denied it was liable tor collection and payment of 
premiums said to be due; denied the yeltelces any oi them were de- 
livered .o the defendant by plaintiff or accepted by defendant, and 
denied that it was an interlocking or successor corporation with 


respect to co-delendants, or that it purchased any of its assets 


p from cither co-defendant, or that it failed to comply with the Bulk 
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Sales Law, 

The evidence tended to show that delendanis successively 
engaged in the general automobile and sutouoblle accessorice busi-g 
ness, first, as Fred tiawkins, Inc., at 2240 South Wabesh avenue, 
afterwerd as Hawkins Tremont, Inc., at 30 Hast Lake Street, Chicago. 
As a matter of fact, these two corporations were not separate and 
A4ietinct, Fred Hawkins, Inc., merely changed its name to dawkins 
Tremont, Inc, iay 29, 1936, Peter Tremont acauired the holdings 
of his former associate, Fred Sawkins, in the two corporations 
first named, At that time it would appear Peter frement was «. 
heavy creditor of the corporation. Jume 22, 1936, Tremont notiiied 
the crediters of Fred Hawkins, Inc., tiat He had on ay 29 acquired 
the interest of fred Hawkins in the cornoration ior the purnose of 
preventing an unavoidable torced liquidation of tiie business with a 
heevy loss to creditors and total loss to stockholders; tiat more 
thorough irivestigation had disclosed that under the then cireum- 
stances the corooration could not lunction properly because of its 
inability to meet cbligations with denleted assets; that the financial 
condition of the corvoration was that tuere were liability accounts 
payable tor $10,264.33 including claim ius to the State of Illinois 
to the smount of $2,724.05, which was a preferred claim; and tuere 
were notes payable of $8,220; accrued payroll and interest was 
$707.68, and factory accounts payable $942.40. ‘his, the statenent 
said, did not include accounts payable to the finance colipany, the 
greater portion of! which was believed to be secured; that the assets 
consisted chlefly of accounts and notes receivable to the approxi- 
mate amount of 910,982.90, the actual value oi wich was doubti'ul, 
The only other assets were equities in used cars, approximately 
$5,000, and the machinery and fixtures located in the premises 
carried on the corporation's books as oi the value of $4,700. The 


notice went on to say that a plan had been jorsulated woich Was cone 
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ditional upon its acceptance vy the creditors by waich one of tne 
officers and stockvolders, to regain part o! a substantial invesie 
ment, was willing to advance more for the business; that tais addi- 
tional money would enable the company to pay the creditors a sum 
equal to 20% in cash in settlement, fhe notice pointed out that a 
forced liquidation would mean tremendous loss to creditors and 
stronely urged acceptance of the offer, The statement was signed 
by Freeman & treenan, attorneys tor Tremont, 

June 26, 1936, Peter Trewont notified the creditors that on 
July i 1936, he had purchased the entire assets of Uawkins Tremont, 
Inc., for $4,100 and would pay the creditors 20% in composition of 
their demands, No creditor, so far as the record shows, made any 
objection but plaintiff refused to accept the 20% offered to it, 

June 29, 19236, Peter Tremont caused the defendant Tremont 
Motors, Inc., to he incorporated, the stock consisted of 100 siares 
common and of par value of $100 a share with 50 shares issued 
($5,000 coneideration) to be received therefor, and the eetinated 
value of property to be owned for the following year, 910,000, the 
erors amount of husiness to be transacted during the year was estie 
mated at $50,000. Incorperators were Peter C, Trewont, ilarry I. 
Freeman and A. Kornfeld, On the ijiret day of July, 1936, this core 
poration went into the premises theretoiore occupied by the other 
defendant corporations and toox over the business purchased from 
Tremont. The business wae later resoved to 4838 Cottage Grove ave. 

The evidence does not show that any of the policies of in- 
surance (all of which were outstanding at the time the Tremont Kotors, 
Inc., was incorporated) were ever delivered to it, It does snow that 
Peter Trewont requested the assignment of these various policies to 
the new corporstion and that plaintiff endorsed them but the insur- 
ance companies refused to accept the endorsement and, aS a matter of 


fact, on Magust 13, 1936, cancelled the policies for non-payment 
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of premiums, 

laintirf argues in the first place that the Trenont 
Motors, Inc., iz liable on the theory taat the directors of an ine 
solvent corporation are trustees for the creditors snd moy not pure 
chase the trust property to secure an advantage to themselves over 
the creditors, All this is quite true, but plaintiflY did not sue on 
that theory nor try its care or that theory, The reeord shows no 
suggestion either in the nleading or the evidence thet defendant 
corporation was liable in a suit at law because there had been a 
fraudulent trsenefer of property to it by the former corporation. 
That such was not the theory is evident trom the fact that Peter 
Tremont from whom defendant cornoration took title was not made a 
party to the suit. No judwment can be tckenagainst him in this 
proceeding, Plaintiff cannot in this court secure the reversal 
of a jud.ment on a theory never oreseuted to the trial court. 
Hayward Co. v. Lundorff-licknell Co., 565 111., 537; Remington vy, 
Krenn & Dato, Inc., 289 Ill. App., 548; Naticnal Loek Co. v, Swords 
fo., 290 Ill. App., 42; Lawson v, Jorjorian, 293 111. App., 431. 
Plaintiff, however, suggests thet in the 4unicipal court in a suit 
on contract the risits of the parties depend on the evidence and 
are not controlled by the pleadings. It cites Walsh v, fallis, 
266 Ill. App., 341, and Wertheiuier vy. Glang, 277 Ill. App. 38. 
These cases are not avplicable to this record, It is true tiat 
thie court will vot in this class of cases where an issue hag 
been tried out reverse merely in order to require parties to file 
better pleadings. These and other cases so liold, We have never 
held that this rule will be applied in a case “where a party seeks a 
reversal on an issue never presented in any Way te toe trial court 
and urged for the tirst time in the Appellate court. The unfair. 
ness of such a practice must be appurent, 

Plaintiff aleo contends defendant should be neld lisble 


on the theory that where one corporation makes ea conveyance of its 
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proverty to another for the purpose of defrauding creditors the 
grantee corporation will be charged with notice where tne presie 
aent and directors of the grantor were also president and Jirectors 
of the grantee cerporation., Plaintiff points out that futer srenont 
was an officer of Hawkins Tremont, Ine., and was alse the purciaser 
at the sale of its property, and that on July 4, 1936, ‘hen ae trans- 
ferred this property to Tremont cotors, inc., née vas its president 
also and one oi the incorporators of it, and, as a iutver of fact, 
the sole owner, Assuming ail this to be true, we canuot see on what 
theory this would make tue new corporation liable for insurance de- 
livered to the old one, No evidence was introduced tending to shew 
the sale was in fact fraudulent, and is it were the rewedy would 

not be by suit at law to hold the defendant ci rporation liable, 

Tae cages cited by plaintiff to tuis point are Simmons v, Koselan 
Security Vault Co., 331 Ill., 563, anid Suerwin-Wiil Co. v. Watson 
industries, 361 fll. 5983, An exaninaticn discloses thay tuese 

cases were not suits at law and ure in no wise applicable to this 
recor’, There was no proof! of combination, consolidation or merger. 
The mere gale ot the property of one corporation to another does 
not tiake the vendee corporation liable for tie vendor's debts in 
absence ol fraud. Vietcher Cyclopedia of Corporations, vol. 15, 
secs. 71247126, opp. 169-176. 

It ts apparent the controliing question in the case is 
raised by the contention of the plaintifr tuat the sale of the 
chattels of Uawkins Tremont, Inc., to Tremont vas invalid under the 
Bulk Sales Law because of the failure of the vendee to give at 
least 5 days notice to creditors berore consummation of the sale ss 
required by that act. ‘the statute is found in Ill, Revised Statutes, 
1937, chap. 1214, see. 78, p. 2817, ‘the Act in substance provides 


that sales of merchandise or other goods and chattels oi the vendor's 


business otherwise than in the ordinary course oi trade and in the 
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regular and usual prosecution of the vendor's business shall be 
fraudulent and void as against the creditors of the verdor “unless 
the said vendee shall, im good faith, at least five (5) days before 
the consummation of such sale, transfer or assignment, demand and 
receive trom the vendor a written statement under oath ol the 

vendor or a duly authorized agent of the vendor having knowledge of 
the facts, containing a full, accurate and complete list of the 
ereditors olf the vendor, their addresses and amounts owing to each 
as near as may be ascertained, and ii there be no creditors, a 
written statement under oath to that effect," and "unless the said 
vendee shall at least tive days belore taking possession of said 
goods and chattels and sat least live dsys beliore the payment or 
delivery of the purchase price, or consideration of (or) any evi- 
dence of indebtedness tuierefror, in good faith, deliver or cause to 
be delivered or send or cause to be sent personally or by registered 
letter properly stamped, directed and addressed, a notice in writing 
to each of the creditors of the vendor naned in the seis statement or 
of whom the said vendee shall heve imowiedge, of the proposed pur- 
chase by him of the said goods and chattels and of the price, terus 
and conditions oi such sale; Provided, novever, thet it shell be 
larvful for the vendee to pay to the vendor so wuch of the purchase 
price as shall be in excess of tre total amount of tne indebtedness 
of the ventor, before the expiration of the tive days hereinbefore 
referred to," 

Section 2 of the Act provides in substance that any vendor 
who makes such sale or any person making such sale for or on belialif 
of such vendor who shall knowingly and wilfully make or deliver or 
cause to be made or celivered any falee statement or any statement 
which in any waterial portion is false, or shall knowingly or wil- 
fully fail to include the names of all the creditors of the seid 
vendor in said statement as provided in the Act, “shall be guilty of 


a misdemeanor,” etc, 
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Par, Wa, sec. 4, provides tuat any ereditor or creditors of 
the ver.dor in case of a sale contrery to the provigions olf the Act, 
"may pursue his remedy either at lew or in equity, again.t elitiuer the 
vendor or vendors, the purchaser or purclasers, jointiy or severally, 
or against the whole or any pari of such stock of mercuandise, mer- 
chandise and tixtures, or otuer goods and chattels, oy a suit either 
at law or in equity, wichout having reduced is ciaim to judguent; 
and tue court in which said suit is pending shell have jurisdiction 
to adjust the rights and equities ol ali parties having an inierest 
in the property in such proceedings, * 

the statement of claim here dbes not disclose any suit 
brought under this seetion ner could any such suit be waintained 
under the facts disclosed by the evidence, The prool snows, we 
think, sufticient compliance with the provisions oi the Lulk Skies 
Act in the sale made June 22 to Trewont, It is suggested that the 
notice was insuilicient because it was not sent out "at least tive 
days" befcre the sale, but only Your days. The evidence shows tiat 
the notices were wailed to the creditors by registered mail on June 
26, 1936, snd that the sale was completed July 1, 1936. ‘there is 
in evidence a registered receipt of the notice signed by plaintil?T, 
dated June 27, 1936, It seews clear this met the reqguirewents of 
the statute and the cases so hold, JFiedier v. uckreldt, 355 111. 

11; #idl 





277 Ill. App., 451, 
These cases iiold that the Bulk Sales Law isa to be strictly construed 
because it is in derogation of the common law,and tiat the proper 
method of computing time within the meaning of the statute is to ex- 
clude the first day and inglude the last, Other cases to the same 
efiect are brown.v, City of Chicago, 117 Tll., 21; Gordon v, People, 
154 111., 664; People v. Snow, 279 iil., 289. Moreover, the purpcse 
of requiring notice to be given under the Bulk Sales Act is that 


ereditors may take such action as they may deem necessary beiore the 
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eonsuniiation of the sale, Talty v, Schoemholz, 224 Ili. App. 158; 
Tipsword v. Doss, 275 Ill. App., 1. «sa defendent points cut, 
plaintiff with full information took no steps toe preven’ the cone 
summation of the sale and did not bring this action anvil nearly ? 
months after it was completed, 

There is no preot in this record ti:ut the assets transrerred 
to Tremont were worth more than Tremont paid Vor them, indeed there 
is not a scintilla of evidence in the record tending tc show the 

no 
actual value and theretore/svidence tending to stow fraud in that 


respect. “here is no prool that Trevont motors, luc., agreed to 


> 


puy the debts of iiawking Trevont, inc., and wituout suc egreenent, 


in the absence of prool of fraud, there could te no lishility. the 


atatement of claim asserts the existence of "interlocsing corporae 


4? 


tions," ‘there is no proot of this, Un the contrary the proot shows 


Without question that each corporation had an independent franchise 


fi 


and was a distinct entity. The facts that two corporations were 


4, 


organized for tne same or similar pursoses, or that certein direc- 
tore of one sight be directors of the other, sere not sulticient to 
Bhow & legal consolidation, Beardstown Pearl Button Co. v, Oswald, 


¥v 





13¢ Ill. App., 296; Wheeler eme Harvesting Machine Uo., 175 





Ill. App., 69. Defendant points out it is highly significant that 
the claimed transfer ci the insurance policies to defendant was not 
even mentioned in plaintiif's afiidavit of merite, Nor is there 
prool that at any time any insurance contract existed on which the 
defendant corporstion could have recovered in case of loss, 
Plaintii? contends that a new trial should have been swarded 
because of rewly diseovered evidence tending to show that a payment 
hed been made to defendant corporation b, the Chicago Park District 
in discharge of a debt due to Fred Hawkins, Inc, Inasmuch as all 
the assets of Fred dawkins, Inc,, were transferred to Tremont and 


’ 


by Tremont sold to det'endant corporation, the defendant corporation 
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was clearly entitled to receive such payment, 
if 





complaint i 
fate teint 


ihe whole evidence 
shows that/plaintiif is entitled to any remedy it is by way of 


the trial court is thereiore affirmed, 


n equity rather than by suit at law, the judgment of 


APFIHAED, 
MeSurely, P. 


Je, arid O'Connor, J., concur, 
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CHICAGO TITLE AND TRUST COMPANY, 
a Corporation, as Successor-lrustes, 
Complainant, 


vs. 





MAX ASTRAHAN et al., 
Defendants. 





APPEAL #ROM SUPERIOR 
NORMAN M, KERTHS, Petitioner, 


Appellee, COURT OF COCK COUNTY, 


299 1.4.62 


vs. 


GERTRUDE LEVINE, Respondent, 
Ap} pellant. 


——e——e— — eee eee ee ee 
3 


MR. JUSTICE KATCHETT DELIVERED THE OPINION OF THE COURT, 
By an amended notice of appeal filed August 30, 1933, 


Gertrude Levine seeks to reverse an order entered on August 22, 


Seatac Te 





1938, in and by pace the receiver of certain preuwises under fore- 


closure was airected hed turn the same over forthwith to skeen ae 


Norman M, Mavtes, ies receiver “eg file tite account and report of 


receipts and disbursewents within 5 days, and to. turn over to stains 


all rents accruing after July 20, 1958. 

The material facts appear to be that on the 29th day of 
Cetober, 1931, the Madison-hedzie State Bank, predecessor trustee, 
filed its bill of complaint against kax Astrahan and Dina astrahan, 
his wite, to foreclose a trust deed executed by tie defendants on 
Mareh 21, 1927, conveying certain premises in Cook county, to secure 
an indebtedness of $72,500, represented by an issue of bonds to that 
amount, Attached to the bill was a copy oi the trust deed, bonds, 
etc. The bill was in the usual form and prayed the relie!l usually 
allowed in such cases, 

June 2, 1936, Gertrude Levine tiled her petition in the 
cause, averring that she was the owner of the equity oi redemption 


of the premises described, having derived title thereto by quit- 
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claim deed from Harold Cusack on April 17, 1935. ter petition also 
averred that she wos in possession of the premises under a lease 
from the receiver and was the owner o! the furniture, equipment, 
etc., located on the premises; that she was not advised of the 
things alleged in the complaint save from the complaint jitsei!, and 
she had not been made a party defendant and prayed that leave be 
granted her to become such, and that her petition wight stand as 
her answer to the complaint, She was granted leave to Vile her 
petition, and an order entered as prayed on June 2, 1956. 

November 19, 1936, a decree of foresiosure was entered, 
the Chicago Title and Trust Company having in the meantime succeeded 
the .adison-eKedzie State Hank as trustee. ‘The matter was heard upon 
the report of a Special Conmissioner, sand no exeeptions were tiled 
to the renort, The decree tound $97,356.31 to be due; also found 
the rights and interest of John ii. Avrasa, holder oj a sscond mortgage 
for which Harold Cusack was found to be personally liable, and di- 
rected that in further default of payment tne premises should be sold 
by the Special Commissioner, ‘the decree conteined all the usua 
provisions of such decrees, 

arch £, 193.5, tne special commissioner filed his report of 
sale to the effect that Khataryn A. Stevens, pursuant to a plan of 
reorganization, offered and bid tor the premises $6700, and that being 
the highest and best bid he had sold the premises to her Yor that 
amount, March 2, 1938, the report of the special commissioner care 
on for hearing and upon the motion of the several parties constituting 
the Bondholders' Protective Committee, the court approved the same, 
The report stated that the bid of $6700 was by Kathryn A, Stevens, 
bidding in behalf of first mortgage bondholders who had deposited 
their bonds with the committee, "said bidder being the nominee of the 


committee"; that there had been deposited with the committee bonds in 


the aggregate principal amount of $58,000 out of a total principal 
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amount outstanding of $68,000; that the Bondholders' Protective 
Committee Lad acquired the second mortgage on tne premises and tne 
equity of redeuwption therein, and that at the expiration of the 
period of redewption a corporation would be organized under tne 

laws of the State of Illinois for the purpose olf acquiring and 
operating the premises, and stock would be issued to the depositing 
bondholders on the basis of one share Yor each $100 in stock de- 
posited with the comnittee, The order adjudged and decreed that the 
special commissioner had in all: respects confcrned with the provisims 
ot the decree wnd the law in conducting the sale, and that the sale 
should be ard was confirmed and approved, It also directed that 
"said plan of reorganization proposed by said committee be and the 
same is hereby approved," Also that the Bondholders' Protective 
Conmittee accept non-denositing bonds for deposit tor a period of 

90 days trom that date, 

August 22, 1935, Normen M, hertes filed his petition setting 
up the sale by the special commissioner on April 20, 1937, as here- 
tofore stated, Further, that on July 18, 1938, he obtained an assign- 
ment of a judgment in favor of the Foremen-State National Bank v, 
Max Astrahan et al,, defendant in the cause, in the Municipal court 
of Chicago, ior $5,517.75; that on July 18, 1938, an alias writ of 
execution was issued on the judgment and the execution placed in the 
hande of the bailiff of the court to execute; that neitner Max Astra- 
han nor any other defendants, other heirs, administrators or assigns, 
of any person interested in the premises within 12 months from the 
date of sale had redeemed the real estate sold or any part of it; 
that the bailiff levied upon the premises under the execution at the 
request of petitioner, who desired to redeem irom the sale; that at 
the time of redeuption petitioner paid to the bailiff of the Munici- 


pal court $7,200.27, being the amount for which the premises were sold 


with interest at the rate of 6% per annum from the date of sale to the 
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date of redemption; that Mertes on July 18 received his certificate 
ef redewption from the bailill which was duly tiled for record in 
the oifice of the Recorder of Deeds in Cook county, pursuant to 
law; that the baililf advertised for sale under the alies writ of 
execution; that on August 17, 1935, the premises were struck oif 
and sold to petitioner for 97,265.67, being tue amount o! the re- 
demption money, interest and cost oi redemption sale, and no greater 
bid having been made, tuereupon tue bailiff made, executed and de- 
livered a deed to the premises involved in the cause to the petie 
tioner, wio is now tue owner oi the property free anid clear of 
rigats of ail persons; taoat a receiver nad been tueretofore appointed 
who is now acting as receiver oi tue prenises; that tue time tor re- 
demption Trou said sale exyired July 20, 1938, and all rights to the 
rents, iseues and prolits oi the premises of tie parties to the cause 
expired on that date. fhe petitioner was entitled :o all the rents 
collected by the receiver or which accrued alter said date and tne 
receiver should be directed to turn over possession of the preuises 
and all rents, issues and profits trerefrom accruing on and alter 
July 20, 1933. The prayer of the petition was for such an order. 

The same day, August 22, Gertrude Levine filed ler anewer 
in wiich she asserted sue was the owner oi the equity, adwitted cere 
tain allegations, neither admittedmor denied tne assignuent o1 the 
of the judgment of the ForewaneState National Bank against Astrahan 
on July 18, 1938, but asserted thai the judgment in so fur as sax 
Astgahan was concerned was void and oi no sifect ior the reason that 
the purported judgment was obtained under an alleged power of attorney 
to confess judgment on a note signed by the Astzgahan lnveatment Core 
poration, and guaranteed by Max Astrahan; that the power to coniess 
judgment was executed by the corporation which was the principal 
payor of the note; that Max Astrahan was one of the guarantors, as 


appeared from a certified copy of the traiscript of the proceedings 


in the Municipal court, which was a@@ached to and made a part oi the 
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answer, She, therefore, averred that the alias writ of execution 
issued on the judgement was void and of no legal effect; and further, 
that at the time o! the alleged assignment said judgment was void in 
so far as defendant hax Astrahan was concerned; that the levy was 
void and of no legal effect, and that if a certiticate of redemption 
was issued by the bailiff the certificate was void ond of no legal 
effect; tuat if an alias writ of execution was made it was void, and 
the deed purporting to be executed by the bailiff of the Municipal 
court conveyed no better right than the bailiff had and the erg 
had no right because the execution was void. Further pope epee 
receiver, she denied the petitioner wes*‘entitled to possession of 
the prenises or any of the profits accruing after July 20, 1938; 
denied petitioner was the owner of the property or any part of it. 
She prayed the petition should be dismissed. ‘The transcript of the 
proceedings in the Municipal-court in the case of! Foreman-State 
National Bank, a corporation, v, Astrahan Investment Corporation 

et al., was in contract No, 2757726 and the statenent of claim was 
for money due on a promissory note executed by the corporation and 
unconditionally guaranteed by defendants, Mendel Astrahan and Kex 
Astrahan. The claim was duly verified, the affidavit stating that 
$5000 was due thereon against the corporation and the Astrehans; 
that the affiant was faniliar with the signatures on the promissory 
note and tiat these were cenuine, This was sworn to under date of 
February 17, 1932, 

De Ancona and Pflaum appeared as attorneys Yor the plaintiff 
and Stuart Hertz as defendant's attorney entered appearance for dee 
fendant and confessed judgment which was entered before Judge Hartie- 
gan in the Municipal court on Vebruary 24, 1932, The note attached 
to the statement of claim is dated July 16, 1930. ‘The power of 


attorney is in the usual form, The note is signed by the Astrehen 


Investment Corporation by Mendel and Max Astrahan. The power of 
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attormey on the face of the notes provides: "All the orovisions 
hereof shall inure to the benefit of the bank and any legal holder 
of this note, And to further secure the payment of this note, the 
undersigned, and each and every guarantor and endorser hereol, 
does hereby authorize any attorney of any court oi record to ape 
pear for him or them, or any of them in such court, in term time 
or vacation, at any time hereafter, and confess a judgment without 
process in tavor oi the legal holder of tnis note and against the 
undersigned ** any guarantor or endorser, or any of them, for such 
amount as may appear to be unpaid thereon, with cost of suit and 
reasonable attorneys! fees, and to waive and release all errors 
which may intervene in such proceedings, and consent to immediate 
execution upon such judgment, hereby ratifying and confirming all 
that said attorney may do by virtue hereo!, and hereby agree that 
no writ of error or appeal shall be prosecuted on any judgment 
entered by virtue hereof, and that no bill in equity shall be 
Tiled to interfere in eny manner with the cperation of any such 
Judgment." On the back of the note appears the following: "FOR 
VALUE RECEIVED, the undersigned do hereby jointly and severally 
guarantee the payment of! the within note and all costes, expenses 
and attorneys’ fees paid or incurred in the collection thereof 

and the eniorcement hereolt, end waive any and all presentment, 
dewend, protest ** notice of dishonor, and consent to any renewal 
or extension of said note, without notice to them or any of them, 
and further consent snd agree toe be bound by all of the terms ana 
conditions thereoi," 

Of the many questions discussed it will be necessary to 
consider only one, namel., whether the judiyment against the 
guarantors in the iiunicipal court of Chicage was valid and binding, 
If it was, then the redemption was in due form and Mertes, as re- 


demptionist, was in all respects substituted to the rights of 
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plaintift, who obtained the decree of foreclosure, and would te 
entitled to a deed of the premises at the expiration of the period 
of redemption and es a matter of course to the rents and profits 


after the execution of the deed to him, Stoddard v, Walker, $@ Ill. 





App., 422; Porter v. Citizens National bank of Evansville, 202 lil. 





App., 621; Donahue v, Central Lite ins, Co., 233 Ili. App. 254, 
Respondent contends that the matter was disnosed of without 
a hesring on the facts and tnuat this, as a matter of law, wes error, 
She cites blair v, Reading, 99 Ill., 6C0, and Glennon v, Eritton, 
155 fll., 232, 40 8. BE, 594, The contention cannot be sustained, 
The Civil Practice sct was applicable’ and under section 40 of that 
act all allegations not explicitly denicd were admitted and proof 
was not necessary, Strickland v, Washington Building Corporation, 
287 Ili. App., 340. The perties seem to have understood this and 
the cause was submitted on the uncontradicted Tacts as the same ape 
peared from the pleedings, The enswer of Levine was filed on the 
saue day as the petition of Mertes, In supvort of the position 
that the power of attorney did not autuorize a judguent against 
Astraiian and that the judgment might be attecked collaterally three 


Appellate court eases ere cited - Sharp v, Barr, 234 111, Apo., <14; 





Cohn _v. Kraus, 255 111. App., 391; end Dulsky v, Lerner, 223 I11. 
App., 228. These cases are easily distinguishable. wsertes cites 

two haryland cases where under authority similar tc that here con- 
ferred it was held jud ment against a guarantor might be entered, 
Johnson v, Phillips, 143 lid. 16, 122 Atl. 7, and Rhosds v. National 
Bank of Cockeysville (i/d.), 190 Atl., 750. There sre a number of 
Illinois Supreme court cases wiich hold that the question of authori- 
zation to confess judgment in cases of this kind depends upon the 
intention of the parties to be gathered from the entire instrument, 
Holmes _v. Parker, 125 Ill., 478; Packer v. Koberts, 140 1Iil., 9; 


—ilegeruan_v. Scculte, 349 111., 11. Decisions oi the appellate court 
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are to the same effect. Sharp v, Barr, 234 Ili. App., 214, Section 
6 of the Negotiavle Instrument Act autiiorizes the joinder in suits 
uven promissory notes of persons who are jointiy and severaily 
liable, Many Illinois cases liold tunis way be cone, Linuel v, Weil, 
By, Halieam © 


95 Ill. App., 15; Page v. W. eo, wa2 lll. App., 462; 





Geneva Organ Co, v. Ambassador ieatres Corp., 249 Lli.,App. 390. 





The Illinois cases also hold toat the some presuuptions ol law in 
favor of judaeents by confession zre indulged as in the case of 
judgments entered upon confession of orcocess, Alton Banking & 

frust Co. v. Gray, 259 Ill, Apo. 20; and Aiton Uanking & rust Vo. 

v, Gray, 347 I1l., 99. it is not claihed def erdant Astraian was not 
liable to the amount for whicn jud.ment was entered and the judguent 
would not be set asiie even on the motion of astranan vituout a ahow- 
ing to the effect tnat he was not indented, the answer of Levine 
does not deny the jud, ment was entered lor a valid indepntedness, 
Moreover, Levine is a tuird perty here in so far as this judsment 

is concerned, Then, too, the rig,ots of those redeening are liberally 
construed to the end that debts, in as far as possible, siall be 


eid, The pleseing of Levine 
& 


— 


coues very Jar irom showing that this 


nem Ne reer mens ype ene semen te 


judgment was invalid, The record snows tuat attorneys representing 
the interest of the bondholders had notice of tue proceeding and of 
this appeal. they have not appeared, Apparently the vlan of ree 
organization has been abandoned, 

The appeal is without merit and the order is affirmed, 


APY IPMED,. 


MeSurely, P. J., and O'Connor, J,, concur, 
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wR, JUSTICE O'CONNOR DELIVERED THE 


Plaintiff brought an action against deiendant to recover 
$1762, which he claimed was balance due hin on a deposit he made 
with defendant under a written lease, by the terms of which defendant 
leased to plaintiff a gasoline servioca station Yor a period of 10 


years, There was a jury trial and a verdict and judguent in plaine 
a STEARNS ILI SPC Hh as ULES AIRCON AM a SRN le A 
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tiff's favor for $1488 and defendant appeals, 

fhe record discloses that October 18, 1935, the parties en- 
tered into a written lease whereby defendant leased to plaintiff a 
gasoline service station tor a period beginning January 1, 1936, 
and ending December 31, 1945, at a graduated monthly rental of from 
$140 to $200 a month for the last year. ‘he parties seex to agree 
that the case is to be determined unon the meaning of a paragrapn of 
the rider atteched to the lease, the pertinent part of which is: 


"Lessee *** has deposited with the Lessor the sui of TWO THOUSAND 
DOLLARS (92,000) as security for the performance: by said Lessee 

of the covenants and agreements contained in the within lease and 
rider attached, and in the event of his failure to so perform, or 
of any breach of any and all of such covenants and agreements, 

and such failure or breaci shall continue for a period of thirty 
(30) days, then and in that event the said sum of TWO THOUSAND 
DOLLARS (92,000) shali be forfeited to the Lessor as liquidated 
damages ***, In the event of full and complete performances of 
aii oi such covenants and agreements then said sum of ‘(WO THOUSAND 
DOLLARS ($2,000) shall apply as payment of rent for tie last ten 
(10) wonths oi the term of the within lease, It is understood that 
Lessor shall psy to the Lessee so long as the Lessee has permitted 
no failure or breach on his part and so long as the lease remains 
in force and effect interest at the rate of five (5%) per cent 

on said sum. Said payments to be made to the Lessee on the iirst 
of July, A. D. 1936, and S@ul-aniually thereafter, but shall not 


accrue or be paid jor or during the last year of the te Z 
within lease," . f alee 
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Plaintiff tock possession of the premises January 1, 1956, 
but failing to pay the rent lor kay and June defendant brougnt 
forcible detainer in the kunicipal court waere judgment for possesséon 
was entered in his favor and plaintiif vacated the premises June 
22, 1936. 

Defendant's position is that he is entitied to retain the 
deposit because it is expressly stated in paragraph 7 of tne rider 
that this amount was agreed upon as liquidated damages in case 
plaintiff failed to carry out the terms of the lease, while on the 
other hand plaintiff's position is thai the deposit was made "as 
sisal for the performance of the covenants of tae lease," and 
that the provision is for a penaity and unenlorcible, 

Toe undisputed evidence is that plaintiff denosited with 
defendant but 71350. fae jury deducted from tnis amount the rent 
for the months of Kay and June at $140 a month, a total of $230, 
and made an allowance of $82, being oneehalf the anount defendant 
claimed he had expended in repairing the premises on account of 
plaintiff's occupation; but an examination of the itemized bill shows 
that a number of the items were not made necessary by what plaintiff 
did, and this appears to have been the view of! the jury. 

Defendant coritends the court erred in failing to perwit him 
to open and close the trial because the pleadings showe’? there was 
no controversy between the parties except that he had interposed 
an affirmative defense, Counsel in his brief says defendant admitted 
in the pleadings that the lease was executed and that he received 
the deposit. We are unable to find in defendant's answer any ad- 
mission to the latter statement, The execution of the lease was 
admitted but there is no edmission that he had received the deposit, 
We think the court did not err in denying defendant's motion te open 


and close the case, 


Defendant further contends the verdict is against the manifest 
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weight of the evidence and in support of this the argument semms to __ 
be that the evidence disclosed that the amount of deposit was 

fair and equitable under the circumstances and was therefore 
liquidated damages, as the rider provided, and that if defendant 
had not been precluded from offering testinony of witnesses as to 
moneys paid out by detendant in connection with the execution of 
the lease, “there would be no doubt left in the minds oi a jury as 
to whether or not the defendant is indebted to the plaintiir," 

We think there is no merit in the point mude. DVelendant ottered 

to show that before the execution of the lease he had paid $825 to 
a tormer tenant who was occupying the premises at the tine, to 
obtain the cancellation of his lease; that he paid 5650 to a broker 
for obtaining plaintiff as a tenant and paid 200 to his attorney 
to draw up the lease. We think the court did not err in excluding 
this evidence, On the trial. there was no suggestion when counsel 
made the offer that plaintiff knew of these expenditures, and, as 
said in Dunn v, Natenberg, 208 Ill. App., 30C, which was a case 
similar in character to the instant case, “Defeiidants sought to 
prove on the trial that at the time the iease waa executed they had 
spent a considerable sum oi mwoney in reiodeling the premises in 
question, ine court properly excluded evidence of the amount of 
these expenditures, ko doubt these expenditures were made for the 
purpose of secuFing tne execution of the lease with the orivinal 
lessee, but tie lease itself did not expressly provide for any 
reimbursement to defendants for these expenditures other than the 
promise of the lessee to pay rent,” 

Defendant further contends that the court “erred in nolding 
that the liquidated damages agreed upon by and between the parties 
was a penalty and not liquidated damages," and the case of Parker- 
Washington Co, v, Chicago, 267 I11., 136, is cited, In that case 


PlaintilY entered into a contract with the City of Chicago lor the 
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erection of a pumping station to supply water for the use of! its 
inhabitants and jor protection against fire; and it was held it 

was legal to provide in the contract that plainiiff would pay $50 

a day as liquidated damages between the time fixed for completing 
the work and the time of its actual completion, The court there 
further held that the word "liquidated" in such a contract does 

not always etermine the question whether the provision is for a 
penalty and not for dawages, and said (p. 139); “Where the ine 
tention of tne parties is in doubt the courts are inclined to con- 
strue the stipulated sum as a penalty, because the theory of the 
law generally is that compensation siall be the rule and the ap- 
plication of that rule works justice between tie parties. *** In 
order to determine whether a stipulated sum to be paid for the 
breach of a contract was intended to be a penalty or liquidated 
damages, the court will consider the language used and the subject 
Matter of tne contract to aseertain the intention of tne parties, 
The use of the word ‘liquidated’ does not always determine the 
question," Again, in discussing this question the court.fin Advance 
Amusement Co, v, Franke, 268 Ill, 579, said (p. 581): “As was said 
by this court in Gobble v, Linder, 76 I1l1., 157, no branch of the 
law is involved in more obscurity by contradictory decisions than 
whether a sum named in an agreement to secure performance will be 
treated as liquidated dawages or a penalty, and as eaci case must 
depend upon its own peculiar and attendant circumstances, general 
rules of law on this question are olten of little practical utility. 
While the intention of the parties on this question wust be taken 
into consideration, the language of the contract is not conclusive, 
The courts of this State, as well as in other jurisdictions, lean 
toward a construction which excludes the idea of lhauidated damaces 


and permits the parties to recover only damages actually sustained, 


*** This and all other courts seem to agree upon the principle that 
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a stipulated sum will not be allowed as liquidated damages unless 
it may be fairly allowed as compensation for the brezeh, *** We 
have frequently said that courts will look to see tne nature and 
purpose of fixing the amount of damages to be paid, and ii it ape 
pears to have been inserted to secure the prompt perloruance of the 
agreement it will be treated as a penaity and no more than actual 
damages proved can be recovered," 

In the instant case we think the purpose of tixing in the 
rider the amount of damages, viz., $2,000, to be paid, was to secure 
prompt performance by plaintiff, the tenant, of the terus of the 
conus, It is expressly stated ‘in the rider that the 92,000 is 
deposited “as security for the perform: ances said Lessee of the 
covenants and agreements contained" in the lease and rider, 

Complaint ig also made that the court invaded the province 
of the jury. The record discloses that <fter the jury retired to 
consider of its verdict, it returned a verdict fi:iding the issues 
for plaintiff, fixing his damages at 2362. ‘he court then inquired 
of the jury ae to how it arrived st that figure, anc there was con- 
siderable discussion between the court and the foreman of the jury 
and also by counsel which clearly disclosed that the jury was cone 


fused by the figures, The court th- n sent the jury ba Ck and it ree 
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the amount of the deposit less th 18 rent Yor May and. Jube ‘and oneehalf 
of the $164 defendant testified he had expended to put the previses 
in order after plaintiff vacated them on June 22, In the colloquy 
between the Judge and the foreman it developed that the jury, as 
above said, thought the $164 was too much, We think there was no 
such error as would warrant a reversal of the judguent, There was no 
dispute about the figures and the rent rewaining due and unpaid, amd 


the only question was as to the amount of the repair bill. 
The judgment of the Municipal Court of Chicago is affirmed, 


JUDGMENT AFFIRMED, 


MeSurely, P. J,, and Matchett, J,, concur, 
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RICHARD ALLAN DILLMAN, a Minor, 
by WILLIS E, DILLMAN, his Father 
and next Friend, 





Appellant, 


APPEAL FROM SUPERIOR COURT 


vs, 
OF COOK COUNTY. 


299 1.4. 623° 


wR, JUSTICE O'CONNOR DELIVSRED THE OPINION OF THE COURT, 


CONSUMERS SALLITARY COFFEE & 
BUTTER STORES, a Corporation, 
Appellee, 
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Plaintiff, a child three and a half years old, brought suit 
by his father and next friend against defendant to recover damages 
for personal injuries claimed to nave resulted througn the negli- 
gence of defendant in setting fire to waste paper in the rear of 
its grocery store, as a result of which the paper blew against 
plaintiff and he was severely-burned, There was a jury trial and 


at the close o!t all the evidence the courtfinetructed a a verdict lor 
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defendant, judi; ment was entered on the verdict and plaintirr appeals, 
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The record discloses defendant conducted a grocery store on 
the west side of Stony Island avenue 35 feet south of 82nd street, 
Chicago, The store was one story high and had a frontaze of 48 feet 
and a depth of 70 feet. The lot was 129 feet-in depth extending 
from Stony Island avenue to an alley, ‘the rear part oi the lot ex- 
tending from the store to the alley, 59 feet, was vacant, lear the 
south part of the vacant space sand about 30 or 35 teet west oi the 
store there was an incinerator made of 1our posts driven in the 
ground, about four feet high; around these jour posts was a wegh 
wire extending from the ground to the top, out tor some time prior 
to the accident, April 7, 1934, the wire had broken dow so that it 
was only about one an’ a half to two feet above the Ground; ashes 
and refuse had accumulated in the incinerator, From time to time 
defendant took various kinds of waste paper and refuse lrom the 


store and burned it in the incinerator, Some of this was heavy 





. voneint pope Pt 
ie ya iaeliogga — ETS > a rae 
x erJ0u HOLARGUE MORE TABS. 
an ev i i ; SE OWT ie 


® @MeIOO YHarivae eHamvenoo 
,8elterogtos 4 BEAOTS Amara 
os LLeaya & “ae 


- -¥THUOD 4E0O Fo 


Te arees 


02000 HEY BO AOTMIGO BEY GanaVIuE oe Hil 


Pie Sb 4 


ee 
<< 
i] 


five teiguoxd bio atasy Led ‘ ane sets er) & Mugatest . 
ne end 


asgemeh Taveost od dab aa tb taniege boots’ $xen bas apuitet ots ree. 
BT ote 


-iigen edt dygotais bes Luass eves oe pombe Lo ae tesfok fengeres, to i 
‘Lo tees giit ait t9Geq ornare at one ankeeee at dg o9tob, ‘te eons 
there: 

tanteas weld r9as@ erg dokde ‘te iueon 8 88 erode sp00%3 ‘ht 


“fom isias act ‘8 gaw ores’ ebonrusd vlereves. sew ox bas “Udabate 


<0 gokbxev a bod onttanl a0 act eonebive ent fle 29, eric edt ts 


eh AO ANE NN CN pe Oy ee es 1 At TLIO PACA Ba aii 


‘9 Lesque ttitoisiq baa soibsev said 20 horetas ape taemyhut. danke 


2 ARDS ST ces hei Ee ee k 





a sie 
ey 


= HO: ptore erecatg & hedoubsoo tah as ted asaoleats brevet eat sae te ; 
, iv NG ote s 


i aents pa te sdwor soot 3& outiove bas fer nose to obits oitttal + ; 
a soot ab ‘te ayodnor't a bast bas dgis Yxode al oxosa oot ‘ 0380 tio - 
: ss 8 SS a 

—_ gaibaeaxe at qae ak seat esl aaw tol owt stoet or to seb a a -¢ 


6 Weed v2 DeU 

: = tor oni ‘ro rea see% oat “Wetts me od eeceva omelet viet mer? 
2 4! AIO é 

ext. cael stasoov saw , eet 86 eeeite gad - of erode eit, ae 


he iy 


ons. ‘to ieew iee't as to 08 Suoda bas seuga tnaoay at 30, 















oy si F 





ould ah: ney tb stood Kans to obam Tees amt 


| “pow & env eteog iso k coo bawoxe syed ave 


**, 


rolee outs emioe 101 tod 908 husk ot Sauer | oat 


2 


waxed paper and some of it cardboard, 

fhere was a one story building adjoining detendant's grocery 
store on tue north extending 35 feet to S2nd street and apparently 
to the alley on the west; a grocery store extended west irom stony 
island avenue 55 feet and in the rear of it was an apartment, next 
a@ barber shop and then another apartwent, all one story in height 
and each naving a frontage on 82nd street of 25 feet. Plaintiff 
lived with his paremte in the apartment near the alley; in the 25 
feet immediately east of the apartuent plaintiif's father conducted 
a@ barber shop; back of the apartment and tie berber siop was a 
space about 6 feet in width iouediateiy: north oi and adjoining the 
vacant property in the rear of defendant's store, but tiere was no 
lence, 

The evidence slows tiuat shortly veiore the accident, about 
1:30 p. m., April 7, 1954, plaintdit was playing wito a sind pucket 
and a shovel in the space in the rear oi tue apartment where he 
lived wits his parents. there is also evidence that an employee 
of delendant took some papers irom the store, threw thew in the 
incinerator :nd set jire to them; that tnuere was some wind lrom the 
south as well as that created by tne burning papers, causing the 
papers to biow toward the north, and a piece oi the paper wrapped 
around plaintitf's left leg and severely burned him, The distance 
vetween the incinerator and the rear oi pliaintili's nome was about 
50 leet. 

there is substantially no dispute as to the facts above 
stated and the only substantial contlict in the evidence is as to 
whether plaintiif went to the incinerator, pulled out some of the 
burning paper, a piece of which blew around His leg causing him 
to run back to nis home, or whether the paper was blown irom the 


incinerator and came in contact with plaintiilf's leg while he was 


on tne lot on woich was the apartment where he lived, 
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Plaintiii's sosition is that the evidence is to the eltect 
that detendant on prior occasions had burned the same xind of paper 
in the incinerator, "and because of the dratt caused by the heat 
from the combustion and because oi the wind, the burning papers 
had been biown about the neignbornood"; that when plaintiif was 
last seen, a few minutes belore the accident, he "was playing with 
his toys on sis own lot in back of the building where he lived"; 
that "The difference between the plaintill and the deiendant appare 
ently hinges upon one single question of fact, namely, was the 
plaintili at the time olf the accident on the premises of the de~ 
fendant, or was he in his own back yaed.3 

Detendant's position is tiuat plaintilil went over to the 
incinerator, pulled out a piece oi the burning paper, or that it 
came in contuct with his leg, and tnat he was Jlirst seen about 6 or 
8 feet from the incinerator monty toward nis rome, with burning 
paper around ore ol his legs; that "There is no duty owed to a child 
et any age who is a trespasser on private property other than not to 
Maliciously injure him. There is no contention in this complaint 
that the defendant set a trap, or otherwise maliciously injured the 
Plaintil?, thereiore the only questions in the case are whether 
or not the delendant was negli-ent, and whether such negli.ence, ii 
any, made any difierence in the instant case;" tnuat there is not a 
wecintilla of evidence "that the wind blew burning paper out of the 

¢ 
receptacle, and caused it to come in contact with the cuild's 
clothing, *** It nowhere appears that the cuild was to the windward 
of the incinerator when the burning paper came in contact with his 
legs, *** that the theory of plaintiff is that tne defendant was 
negligent in maintaining an unjuarded iire where it must have known 
that burning embers might be carried irom the iire to the plaintiff, 


and that defendant was negligent in failing to maintain any guard 


or protection around the tire to keep it irom being blown by the 
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wind nbout the neichhorhood"; that this theory "woul? be 911 right 
if it was shown that the voy *** was rightfully on the vrenises of 
defendant, or that the burning paper was blown from defendant's 
premises orto the premises occupied by the child's father, *** The 
law in this state is that a child trespasser is owed no crecter or 
different duty thar en adult. The only exception is in fevor of 
children who are attracted upon the premises by something wiich is 
intrinsicoslly alluring ond which actually attrscte ther to the 
premises,” And that counsel for plaintiff on the triel expressly 
stated, *I don't claim, your Honor, thet that is an attraetive 
nuisance," | : 

Plaintiff called two witnesses who first saw olaintiff after 
the turning pavers came in contact with his legs. These two boys 
were vlaying ball in the vacant premises immediately south of the 
vacant espace behind defendant's store, They were Leonard Jacobsen, 
15 years old, and his brother Willis, 21, Leonard testified that 
he heard the child scream, turned, and saw him about 15 feet from 
the fire running from the incinerator toward his home. dis brotner 
Willis gave testiuony to the same effect excent he said the child 
was from 6 to 8 feet from the incinerator. 

The comolaint charged that nplaintifl was on his own premises 
when the burning papers came in contact with his legs, There is no 
allegation that would bring the case within the attractive nuisance 
doctrine and, as stated, couksel tor olaintiff on the trisl exe 
pressly repudiated any such contention 2nd takes the same nosition 
in this court, 

We think the evidence #11 shews plaintiff! was on defendant's 
premises near the ivecueeates at the time the paper came in contact 
with his legs, ani the court did not err in directing a verdict 
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In this State the law, as we understand it, is that infants 
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v, Burke, 256 Llil., 401; Matijevich v. Dolese & thepsr@ Co., 261 
Ill. App. 496, Hut some autnorities held that a child seven yeara 
oid is incavsbie of being 2 trespasser in the eyes ci the law, 
Section 1049, 1 Thompson on Negligence, where the author cites 


Dublin Cotton Vil Co. v¥. Jarrard, 40 S. W,. 531, affirmed 91 ‘ex. 











289, ‘46 5. 4. 959. thar ire sug. as the ons in tue instant 


case Would be lixely to attract pleintiif, see Sneciit v, Yutervury 


es eS ten 


Co., 127 i.¥.3. 137; Union Pacifie Ry. Co, v. KeDonald, 152 U, 3s. 
230; Ross et ux. v. Vnester Traction Co., 7% Atl, (Pa.) 133; 


Piraccini v, Director General of Railroads et al., 112 Atl. (H.J.) 


Sli; varr v, southern Pennsylvanie Traction Co., 253 Pa, 274; Kavat 


v. Biedronski, 2748 Ill, App., 623, (abst. ) 
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McSurely, P. J., concurs, 


Matchett, J. dissents: I agree the evidence indicates the injured 
child was on defendant's sremises when 
injured; but notwithstanding I think there 
was a question of fact for the jury. The 
burning of inflammable paper and refuse 
as disclosed by the evidence was inherently 
dangerous, ‘he question of whose prenises 
plaintiff (a child three years 014) wae on 
when injured is not material, 
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BRENDA HOLTER, : : / 


Appellee 
: APPEAL FROM SUPURIOR COURT 


ves 
_< » regs iy MOTTR ry 
OF COOK COUNTY, 


9991.4. 623° 


MR. JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


FORREST WEBB HOLTER, 
Appellant, 
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April 13, 1938, plaintiff filed her verilied complaint lor 
@ divorce charging her husband with adultery. ine complaint cone 
satned the ordinary allegations as to the marriage, etc.; that there 
were two children; that defendant was earning about @70U a month; 
that ne threatened to dispose olf his property, stocks and bonds 
and leave the State of Illinois. She preyed ior a divorce, that he 
be enjoined from disposing 901 or encumbering his property and from 
interfering with ner, and that a writ oi ne exeat renublica issue 
to prevent Sim trom leaving the jurisdiction oi the court, 

April 20 Vollowing she Viled her verivied petition praying 
Yor temporary alimony and support jor aerseli and the two minor 
children, snd again for a writ ol ne exeat republica, Un the same 
day ean order was entered which recites that defendant nad been 
served with notice and appeared in court with his counsel; it was 
ordered tiat he be given five cays to answer tne petition and tne 
Matter was set lor April 27; that ne pay $25 a week alimony and 
that he be enjoined from vehttue shone, bonds, etc, May 27 an 
order was entered on motion of plaintiff that a writ of ne exeat 
issue lorthwith upon plaintiff diling a bond of $200 without surety; 
the bond of defendant was fixed at $1500 and the writ issued. 
anotuer order appears in the record entered way 27, in woicn it is 
recited that on motion of solicitor ior plaintiff and after the 


writ of ne exeat had been served by the sheriff and defendant 


| taken initio Custody, defendant appeared in open court under the 


evEOs 





 8aa02 
aero Acriiaat 
polis f 
THUOD ROIKIEUP WOAT LA WETA ( . aga 
4 thi 5 SBR 
.¥TRUOD AOD TW ( 
,ALTGOH AGaW, TemRAOE: 


es : | rae EESaaA 
| Eso AL eee awe 
efAVOO GH? TO *OFaLgo ae CEATVI La OWNS O eirauy a 


tot ¢aislgmoo bsttitev ted boLe't Ttisatalg ,BeeL SL Liaga 
“foo talelgmoo off .gtedinbsa diiw basdaud red yatgredo sotorhb 8.) 
| gtedt dead ;,o¢0 ,sgaiviam act as a8 anoliagetle aaathse ont, bo nted © 
sHsnom se VUSE Suodse gaiatas saw tusboeteb tert pmoth Lisle ow! Stow, » 

ebaod Sas exoote ,yireqorg ali ‘Io eeuqels of boneteonmd oo tacit 


oc gadds ,sot0vih « tot beysrg oAG ehoud fit ‘ta sdadG ent oveo£ brie.) 





Mott bos yIusqergqg ela gaixredmpene to te gntaoqa ih wort baakogme ed. 
oveni soiidsgex gsexo ga to Siuw a Jad base ,wer nein gnite'tredmd - 
efruoo sag ‘Ye noitoibeltut ont guiveel mort wet & tneverq of 


guiyerq meiditeq bebiivevy wed befit ete gatwelfol O8 Litqh 





sonim owl oid bee ‘tisaved tot trogqua bas ynomile yreatogeed tot 
aise oft oO wep itduges Jsexe $2 te ¢iiw » tot atege bas ,methttdo.. 
Ted bat jasbae ted taad aodtoe. to Eel bier asw tebto as yeh 
sew $k ; Leeasoo ae asiw F1LUOD itd bare gq 6 thas soltdon ‘dtiw beviee 
Shs OMe. noid iveq ‘odd re wa tu og acer" ovit ney ty ed aa salt botebto 
base eaeak ia aeow & ee yaq wei tits 88 dieqa toi dea asw tedtan, 

aa VS youl ode. abtiod horde inlay anot t pentotme od oui stadt 
jsoxe om ‘to sixtw # gang Tiitatalg to settom ao bexesae aaw tebio. 
-ygerua Tuodsiw CORE to baod w gaits tlitsiels mnogu déiwddcot eveal 
bousal sixw edd bas OOGLE da bexit saw gashasteh To hood ems 

ai ¢i noidw ai VS ye bovetae Htosex ois mi ers9eqqs tebto rend oma 
aus vais bas ttituiece tot se¢ieifoa to noitow mo desis hbethoot 


fnabaoteh bas Ititede eat yd heviee oeed bar saoxe bd to tbat I 





a Sn Jie i vials TS os I Ri 5 hs ad 


ee 


he 
custody of the sheriff; plsintiff and defendant were sworn and/tes- 


tified that he was unable to give bond for $1500; it was ordered and 
decreed that he be kept in custody oi the sherifi and delivered to 
the warden of the Cook county jail. Jume 22 there apvears in the 
record the written appearance oi defendant by his counsel. June 

22 the case was heard belore the court, witnessé¢s sworn, and de- 
fendant was defaulted for want of answer. A decree was entered the 
next day; it recites that delendant had due notice of the pendency 
of the suit, Plaintil! was awarded a divorce, solicitor's fees ard 
Seaneng and it was further decreed tiat the writ ol ne exeat 
republica be continued in full force and ’eitfect. 


July 15 following the entry of the decree defendant moved 


\to vacate the order of default, the decree and all eubsequent orders, 


and to dismiss the suit because it was vexatious in that a lormer 
suit was pending between the parties in the Circuit court of Cook 
county, brought by volaintiff against defendant ior a divorcee; and 
the motion further states that deferdant had filed a crossebill in 
that suit. Defendant did not tile or offer to file an answer in the 
instant case, ‘The motion was taken under advisement and on July 21 


it was overruled, It is trom this order tiat defendant prosecutes 
aa ha 
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galy_ 20 ‘defendant toved to quash the writ of ne exeat re- 


publica and to dismiss the compl Laint; the next day the meter vas 
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overruled and defendant fas appeaied to this court, number 40379, 
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Defendant contends that the writ oi ne exeat should not have 
issued and that his motion to quash should have been sustained, We 
think there is no merit in this contention, In the complaint, after 
stating the cause for divorce, it is allewed that defendant haa 
threatened to dispose of all of nis property and leave the State 


and that plaintiff believed he would carry out this intention, On 


the hearing of the divorce suit plaintiff testified, “He told me if 
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I went ahead with this action he would leave the State, take all @ 
his personal property away and leave me without any suvport whatever, * 

As stated, defendant filed no answer to the complaint nor 
to the petition for a writ (both of vhich were verified) ani has 
not submitted any defense at any time either to the petition or to 

he complaint, 

We think there is no merit in defendant's contention that 
his motion to dismiss the suit should have been sustained because 
another action was pending in the Circuit court, While the record 
in the appeal prosecuted by defendant frou the dismissal of the 
Circuit court suit, as hereinafter mentioned, is not a part of the 
record in the two appeals belore us, yet we have examined it and 
find that the complaint in that case was tiled March 31, 1937, and 
charged defendant with habitual drunkenness, He did not answer 
that complaint until after the institution of the suit before us, 
viz., April 13, 1938, in which he was charged with adultery and 
drunkenness, and the adultery was allesed to have taken place 
April 12, 1933, more than a year after the Circuit court suit was 
filed; and apparently the reason no answer was tiled to the suit 
in the Circuit court was, as stated by counsel for plaintiff, that 
there had been a reconciliation. It was not until about twelve days 
after plaintiff had tiled her suit for divorce in the instent case 
that defendant riled his answer to the suit in the Circuit court, 
After filing his answer in that suit he iiled a cross-bill in the 
Circuit court April 26, 1934, praying tor a divorce, Two days 
therealter counsel for piaintif!, pursuant to notice, moved the 
Circuit court to dismiss the divorce suit without prejudice, The 
Matter was continued from time to time and the motion was allowed 
October 18, the order recites that defendant's answer and cross- 


bill in the Circuit court proceeding were tiled without leave of 


court. Another appeal was prosecuted from that order to this court, 
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number 40579, which is still pending, 

We aleo hold tiere is no merit in defendant's contention 
to the effect that altnough gaome of tne orders mentioned show that 
defendart and bis counsel were present, tiat atter these crders 
were entered counsel filed what he designates a special appearance 
and therefor the court had no jurisdiction over hin, Delendant 
was in court, represented by counsel, «s the record discloses, and 
the fact that he had not at those times filed a written appearance 
is of no importance. Up to the present time there is no defense 
suggested in the trial court ia in this court. the two orders 


appealed from are affirmed, : x 


ORDERS AFFIRUD, 


MeSurely, P. J., and Matchett, J,, concur, 
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TRUMAN W. WELLS, 
Appellee, 
APPEAL FROM HMULICIPAL ZOURT 
vs. 
O¥8 CHICAGO, 





EDWARD B, LONDBERG, individually 
and doing business as Lindberg 
and Stringham, 





LINDBERG AND STRINGHAM, Inc., a 
corporation, 


Ne eee nee Mee Se” ee” 


Appellant. 


ER, JUSTICE O'COLNOR i BLIVERED Lod OPINION OF THK COURT, 


June 20, 1945, Truman ¥, Wells brought an action against 
Edware &,. Lindberg, individually end doing business as Lindberg 
and Stringham, to recover $314.66 for services rendered, Lindberg 
filed ar answer denying liability. There was a trial betore the 
court without a jury and April 28, 1936, a finding and judgment 
wee entered in plaintiff's favor against “Hdward FE. Lindberg, 
individually and doing business as Lindberg and Stringhem." Fol- 
lowing May 6 plaintiff took out an execution and the retum of 
the bailitS shows he made a demand on defendant May 27, 1936, and 
on August 5, 1936, the writ wae returned by the bailils no property 
found and no part satisfied, About 15 months thereafter, viz., 
January 10, 1938, plaintiff brought garnishment proceedings on the 
judgment na ing Lindberg & Stringham, Inc., corporation garnishee. 
Interrogatories were tiled which were answered by the garnishee, 
the substance of which was that the garnishee had no funds or 
property in his possession cidesiee to the judument debtor, 


Lindberg. the garnishment was tried ee ore the court without. a 
ene ee 
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jury and there was a finding and jus.nent in plaintiif's favor 
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by defendant, Edward &. Lindberg, who was doing business ae Lind- 


berg & Stringham; that there was due and owing to sim for services 
rendered $314.65, for waich asount he brought suit and obtained 
judgment; that he obtained an execution and while it was in tre 
hands of the bailiff, Lindberg, Stringnam and Peter i. siengei 
formed the corporation and all tne assets of Lindberg, Strinchan 
and Hengel, who the garnishee claims were mexbers ol tne coe 
partnership, were sold and transferred by the three individuals 
to the corporation - Lindberg & Stringuam, Inc., a corporation - 
as evidenced by a bill of sale dated June 26, 1936, It seems to 
be conceded that neither indies. Stringhas nor liengel made any 
atteupt to comply with the provisions of the Bulk Sales act when 
they transferred the assets to the garnishee corporation. 

The garnishee's position on the triai and in this court, 
as stated by its counsel, is that when the original case was tried 
"Lindberg and Stringhaw were in effect a partnership, a co- 
parinership end cnere is only one vossible way of proceeding 
in tois case and that is by way oi the appointment of a receiver 
and the fiiing of a petition for the dissolution of the partner- 
ship to deteruine the individual interest of the copsrtners, sub- 
ject to the copartnership lisbility «** 

“We are prepared to prove that he was not doing business 
individually but that it was a copartnership and that copartuershp 
transferred all of its assets to the corporation which was formed 
by Lindberg and Stringham," 

On tne other side plaintiif's position is that this ques- 
tion was adjudicated when the original case was heard, ~here suit 
was brought against Lindberg, individually, doing business as 
Lindberg & Stringham; that part of the judgment order found that 
plaintiff was entitled to judgment against defendant «nd that he 


recover "oi and from tne defendant Edward Bb. Lindterg, individually 
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and doing business as Lindberg & Stringham", $314.66. 

On the trial of the garnishment proceeding both parties 
put in evidence on the question whether Lindbery was doing buri- 
ness under the name of Lindberg & Stringham, or whether he was a 


D>) 


menber ol the partnersip of Lindberg & Stringham. ‘ns court found 
the issues egainst the garnishee and we are unable to assy that the 
finding is sgainst the manifest weight of the evidence, In these 
eirouwnstarnces we are not warranted in disturbing the judgsent. 

The garnishee further contends that "plaintiff can preceed 
against the garnishee only where tie deiendant could have isaintained 
@ successtul action against him,” That is not the law when the pro- 
visions of the Bulk Sales act nave not been complied with. Cohn vy. 
Malo, 196 Ili. App., 538; Moneki v. Smith, 224 ILi, App. 206; 
Larsen v. Ritter, 227 Ili. App., 300; irieling v, Mmling, 243 
Til. App., 475. 

in the Cohn case we held tuat where goods and chattels were 
sold by a debtor contrary to the provisions oi tne Bulk Sales act, 
the sale is void as aguinst the creditors of the vendor and that 
they might be reacned by garnisisaent, Tne Bulk Sales act provides 
that woere goode and chattels are sold, such as in the instant 
case, notice must be given to the creditors of the party proposing 
to sell, and unless this is done the sale is void as to the vendork 
creditors, and the creditors may pursue the goods or tue proceeds 
thereof in the hands of the purchaser and maintain garnisiment, 

40 Goliplaint is wade as to the amount ol the judument 


rendered against the garmisiee, 
the judgment of the Municipal court oid Uhicago is aflirmed. 
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JUDGRENT AVI RUED, 


MeSurely, ». J., and Matchett, J., concur, 
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MINNIE MEYERS, 
Appellee, 
APPEAL PROM MUNICIPAL COURT 
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a 





ALBERT J, HORAN, Hailiff of the 
Miunicipal Court of Chicago, and 
MICHIGAN OHIO BUILDING CORPGRATION, 
a Corporation, 

Appellants. 


) 
) 
) 
VS, ) 
) 
) 
) 





July 19, 1955, the bichigan Ohio Building Corvoration ob- 
tained a jucement in the Municipal court’ol Chicago aguinst Irving 
E. and Leontine Mosemann, husband and wife, for $793.27; Mareh 
17, 1938, an alias execution was issued on this judgment and iarch 
28 was delivered to Horan as bailiif of the municipal court tor 
service; March 30 the bailitf served the execution on Irving HE. 
Mossmann and nearly a month thereafter, April 29, 1938, by direc- 
tion of the Building Corporation levied the execution on a 1938 
Oldsmobile which was then in the possession of Irving #. Mossmann, 
The next day Linnie Meyers brought the instant case, claiming the 
automobile belonged to her; there was a trial of right of property 


before the court without a jury and a finding and judgment in 





plaintiff's favor - that the bailiff turn ower the automobile to 
ee A erect OO te etree ee enn ger mer np PIU ETS OPTI STEVES ETE OE BLO 


her and that she recover her costs; defendants appeal, 

— The record discloses that Irving HE. Mosemann purchased 

the autouobile in question, a 1938 model, in Cctober, 1937; it 

was delivered to him apparently under a conditional sales contract. 
Plaintiff, kre. Meyers, testified that she was a sister of defendant, 
Irving ~. Mossmann; that she head advenced some money to him and 
March 20, 1938, gave him $115 which was the balance he owed on the 
automobile, and he apnarently i a clear tiile to the car at that 


time, the same day, March 20, 1938, defendant Irving HE. Mossmann 
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executed a bill of eale of the automobile to nis sister, Lrs, 
Meyers, for an express consideration of $800 and it was acknowledged 
the same day by Mossmann before a notary public, out ise automobile 
remained all the time in Mossmann's possession. April 4 Mossmann 
obtained a city license for the car in iirsa, Meyers’ name and on 

the next day a state license from the Secretary of State, sieo in 
birs, Meyeré' name, Mrs. lieyers testified: “I believe my wvrother 
attended to the purchase of the city vehicle tag and state license, 
The bill of sale was given to me on i arch 20tn of this year, **x** 

I received the Certificate for vehicle tax and State license at the 
same time, The State license tag was not issued until april 5, 1938, 
as that is when he went to settle this all up and gave it to me and 
I told him to go on and drive the car," Mrs. keyers furtner testie 
fied that she had never driven the automobile; thet she took the 

car as security for the money her brother owed her and the $115 

paid to the Finance company. 

Counsel tor delendants sey tiat "An execution upon a judgmeit 
is a lien upon and binds the goods 3nd chattels of tne person against 
whom it is issued from the time it ia delivered to the sheriii to 
be executed.“ We siiall assume this is 2 correct statement of the 
law, but it will avail defendants nothing because tue execution was 
delivered to the bailiff of the Municipal court on wareh 26, 1938; 

8 days prior to that time, viz., march 20, plaiutiry received the 
bill of sale, s0 that the title to the car passed 8 days vefore the 
execution was delivered to tne pailiiyr, 

But defendants furtner contend that under the law, “an 
absolute conveyance of personal property, wnere there is no delivery 
to the vendee and the possession of the property is permitted to 
renain in the vendow, is fraudulent as to ereditors of the vendor," 
Yhis statement of the law seems to ve conceded by counsel Yor plain- 


tizf but the argument is that the evidence does not show that plain- 
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tirf dic not, in fact, teke possession of the automobile. We think 
this is contrary to the evidence, All the evidence shows that from 
the time Irving E. Hosemann purchased the automobile in October, 
1937, it was continuously in his possession anc never in the 
possession of hie sister, Mrs. Meyers; snc this seems to have been 
the view of the trial Judge, who apparently based his decision on 
the fact that, since at the time of the execution of the bill of 
sale there was a balance due to the Finance company, it could 

have taken possession of the automobile, and that plairtiff, having 
paid the $115 remaining due on that date tothe Finance company or 
to ‘nen brother for that purpose, was. in‘as good a position as the 
Binanee company, In this we think the court erred, 

In Lickor v. MeClelland, 84 I11., 471, the court in passe 
ing on the question whether a sale of versonal property where 
delivery iad not been made Was valid as against creditors, ssid 
(p. 474): “The policy of the law in this State will net permit the 
ewvner of personal property to sell it and still continue in the 
possession of it. Possession being one of the strongest evidences 
of title to personal property, if the real ownershin is sufficient 
to be in one, the apparent ownership in another, the latter cains 
eredit as owner, and is enabled to practice deceit upon mankind, 

It is he well eeteblisned doctrine of this court, tiist on absolute 
sale oi personal property, where the possession is pervtitted te ree 
main with the vendor, is fraiiulent per se, and void asc te creditors 
and purchasers ****," And that where there is a sale of personal 
property “but it remains with the vendor, if it is that charaeter 

of property that is capable of beins removed, it is fraudulent in 
law as to creditors and subsecucnt purchasers, notwitnstacting the 
aalé mey have been in good faith and for a veluable consideration," 

So far as we -ave been able to find, the law as sbove 
etated has not been changed or modified in this State. See iuschle 


x. Morris, 131 Ill., 587; 24 L. R. A. (n.s.) p. 3134; Bass v. Pease, 





aning oW ,eiidouetus edt to seleaseeog salads aa mi ,ton Sih waas 
mort $ext + ewoda gonebive oxi Lt” sonebive sid of ytertaes ad. eiat 
 ~tedetoO ni alidenotue edd bosesiotyug aAnaamaos 1.2 paival amis edly 
ed¢ af seven Sas sohaapaneg sin ak yievounld nas aaw 3 EOL 

need ever of amaoa alat tas jateyou ,8tH ,totela aid te sols aegseg 
fe aoiciosS ais heasd ylicoteqge ox swabyt felix wilt ‘te weivy set 
to {Lid ent ‘te mottvoaxs ant ‘to omid eskt te eons tent font sald 
Hfseo FE 2 TALEND soasalt ont of 9uh situa & 860 sted? afsa 
gaivac Jthitake fo gadt bre .2fidomotus edt to nolesoseog notes eves 
TO YAaqnico goncmi% ent.of stab test me eub aninianet alle ont biaq 


dj ee coitiaog s beog es ai aaw ,easoqtig tert tot sentotd ted ot 


bette ganos edd daukd? ew aida at Caagqies sgoosnlt 
eaznsq wi dines sild , IVA , iil a8 bas Lis (90m Pas Zentest af 


ere lw yiuegetg eccarsq to eles o tocsersiv eae ent xe, ¢ gat 

biee ,etovinero tenleys es bilay Bat ghsn used ten had yterviles 

edi giotog ton Lfiw stagi alist al wat ana ae xoiteg oat" 7 (avn +o) 
end ai eunitnoa ifita hus $f ifes i eexoqety fedeertsq to tanwg 
asousiive geagmotts eat to sao edied agisagaeos att te melaeeaceq 
gnelotttua ai qisetsawo inet odd ‘ii ,ydteqetq faacateg of efits to 
Siac aureus ont ,tedtons af qidetonwe tasteqqe edt 189 at od ot 
sbaitnas ooqu tisseb eoitsatq ot be ldens at bags ,Teowe as tibet 
etuloada Na ted? ,¢tuoe aids ‘to snirtogd bheteiidetae Lfow ad! ak ot 


«at of bectienag af ackeasseog act stedw ,yirsgqetq fenoateq te 2 fee 


etotihets of 3a hioy bas (8 weg tnetyiveatt et ,tobsey od? maw aten 


fanests¢ to efse a al oteld otede caddy bad "weet euoenctonue bas 

tedoatedo jaiit ei Si TE vtobaew ext sittw enienet oi twa" Ysusqerg 

mai tae Lobuett ef tf ,bevonet gated to sidaqes ef taeda yireqotg to 

esi gnthstedtiws oa eroeciiotwe tasupeedue oma aresifere oF, Bs Wal 

* mol terebiesos olden lav &® tot Sas mabcriet hoos af need even eat 2 158. 
eveds aa welt edd batt et side ased eva: ow as tat 98 


eisos ul. sek 238d8 a Lit sh beltibom Ka) bogaaio need von nad posate, 


a oes ———— tosh vie ee fc Hane! Aaa 


79 Ill. App., 308; Pennywitt v, Lindsey, 162 111, App., 102; Jacob- 
son Vv, Patterson, 190 Tll. App., 266; Swith v. sneuoelier, 204 Ill. 
Avp., 606; Williams v, ead, 219 ili. App. 5; Katkins v, Dunbar, 
232 Til. App. 1; Grimes v. Hodgers, 263 lii., App. 429; Doty v. 
O'Neill, 272 111. App., 212. 

Since we nold that plaintifi never took possession oi the 
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autoviobile, the judgment of the Municipal court ol Uhicago is 





reversed and the cause resanded witn directions to enter judgment 


eee _ 


in favor of defendants. 


= ee REVERSED AND RSKANDED WITH DIRECTIONS, 


\ 


MeSurely, P. J., and Matchett, J., concur, 
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OSCAR 5, STEIN, 
Aopvellant, 
Vs. 
ILLINOIS PUBLISSING AND PRINTING 


COMPANY, a Corporation, 
Appell.ce, 





MR, JUSTICE O'CONNOR DELIVERED IHE OPINION OF THE COURT, 


Plaintiff brought an action against defendant to rececver 


—— 


dawaces tor he 2Eea> le a contract entered into between the 





ae oe 


parties, “July a, 1933, defendant's motion to strike tiie second 





amended complaint was ahsones and the complaint stricken withent 





leave to amend except | As to paragraphs, 12, is and 14, July 30 


tg ep — 


following Tiel Tae to file his petition to vacate: the order 
_ lil 


— a et hn epee vin SO Pere 


of July 1, ike leave Was denied, It is from these two orders tnat 


\ plaintiif ore 


fhe record discloses that on September 2, 1937, plaintiff 
filed his verified complaint in law to recover damages for tne 
claimed breach oi a contract entered into between the parties, The 
compisint was in 1] paragraphs and the damages were laid at $150,000, 
October 18 defendant filed its written motion to strike the complaint, 
specifying three grounds, ‘he next tnat appears trom the record is 
that on November 30, 1937, plaintiff served notice that on the fol- 
lowing day he would ask that an order be entered extending to December 
ll the time for filing an amended cownolaint, and on December 1 an 
order in accordance with the terns of the notice was entered on 
motion of plaintiff's solicitors; December 6 a verified amended cone 
plaint wae filed whicn is in 12 paragraphs with exhibits attached; 
December 21 defendant filed its motion to strike the amended complaint 
on four specified grounda;s April 30, 1938, an order was entered 


striking the amended complaint, "and the plaintiff ig denied leave 


to amend except a= to paragraphs numbers 10, 11 and 12, which deal 








,WIsTe 8 RADaO 
oe Lone 
eA US EN Beles 

vay 
push Tonk» ais 
' OMEPUTRT CRA puthel ave RLOMLAAT 
> ,foiterortod e ,Yuauwoo 
,o¢ LLlaqgn 


22009 BEE %O AOTHIGO Ht TERK vEsa nowHo9" 0 aprreut a 


she iE GHA Vit id 


 tayonet af taahne Teh tanissgs tolios us drip eord Tridgnisls — Ea ec Sr bel 


ant: asawied ofl bsisdae touts ape « bad heeunteiosal ent rot eojennd: 


eee eenaN eye 1 Ohana sriselapicnene 


Proeoe ait oalixta oF soitom a! $nabias teh ECL 2 vin | saoigteq | 








amr i «mene pe? 


_ tment be noxio Raye taka Lanes and brs hare tDe enw tate Lamos hebnsats 


hernia marcescens tee 


08 eau Ad Bes ef St edaargerog oF ae ‘beens: Baeste of 9: rere 


i eteetend Joke er AUN Nag enti OE 


— Eebto eas at noe ot nels tteq bea efit a i guoe tidateLa ‘gniwoior 


wens tare oth pine time TS a 





danas erento owt ‘ouods “owt ef tL .beitiob saw eyael tn tud 2 sis to 
‘iene ‘Tritmtela 
Stigaiela ,VECL ,& todmetes’ ne tedt essoloath Broost oAT 





eid tot seygamsbh tavocet of wei at tols{qmoo bettiiey eid beLit 
i  9ft ,esistsa ent ssewted otal beiséae seatines « to dosetd bomtelo 
: .000,08L6 ga bisl otew aonemebh sot bas edgatgeteq Lf ak esw tats Leno 7) 
ii fabatqace eit etictds ot soifom astiliw agi be Lit sushi teh Fe <oveied 

* _ ai broost ot mort sraeqgs vant ¢xea adil = ,abavotg sess gaiytiosga 


i «fot oat mo test sotton haviee titgataty ,VéeL ,0& tedmevel wo set 


L 


adaeosd of anibsesxe bored ne ed tTehto me Jade des blaow oa ort 





a _— So) eee = ee ee ae SP oe ee 


with executed pertorwances uncer the Contract sued uvon, aii as to 
gaid paragraphs pleinti:f is hereby given leave to amend within 
five days," amd the defendant was ruled to answer such ascended 
paragraphs within rive days. Yollowing, tuere spoears in tne 
recoré = notice by plaintilf's counsel to counsel ler delendant 
saying they woule appear on kay 6 betore the trial Judge ond “ask 
for leave to vile the Second Amended Complaint in Law instanter," 
and for a rule on defendant to answer within 5 days. Jnere eppears 
in the record a second amended’ complaint iiled may 6 but apparencly 
there was ro order entered permitting this to be dome. ‘the second 
amended complaint, which-is wasivicd. is in 14 para;rephs with a 
number of exhibits attached. Afterward, on June 2, a stipulation 
entered into between counsel is in the recerd in wiich 1: is 
stated the parties have stipulated and agreed toai the cine ler 
defendant to plead or answer to the second amended complaint be 
extenced to June 9, June 9 defendant filed its motion to strike 
the seecnd anended cosipleint, speecilying seven reasons therefor; 
July 1 following, av order was entered on motion oi counsel tor 
defendant striking plaintiii's second amended complaint, “ard 
Plaintiit is denied leave to amend except as to paracraphs nunbers 
12, 13 snd 14, woieh deal with executed periormance under the ale 
lezged contract.” Plaintiff was given leave to samend these parae 
graphs within tive days if he elected to do so, and defendant was 
ruled to answer within 10 days thereafter, 

The next toat appears frow the record is a notice served 
July 27 on counsel for defendant by plaintiff s counsel statiing 
that on the ‘ollowing asy they would ask leave to tile an amendment 
to paragraphs 12, 13 and 14 instanter, snd tor rule on defendant to 
answer within 20 days, «and that a further order be entered dismissing 


paragraph 13 of the second amended complaint because tne claims made 


in that paragraph had been settled by the parties, The notice 
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further stated plaintiff would ask that a final order be entered 
dismissing paragraphs 3 to 11 inclusive, so that he could appeal 

to the Appellate courts July 28 plaintilf filed an amendment te 
paragraphs 12, 13 and@14. In paragraph 12 plaintil?Y claims 4560.40 
for a number of sets of dishes, which amount he claiws is due and 
unpaid, The auvendment to paragraph 13 need not be referred to 
because it is aduwitted the claims made in that paragraph nave been 
auicably adjusted, in paragraph 14 as anended pisintilff claimed 
$1694 tor obtaining a number ol subscriptions to defendant's news- 
paper in accordance wit the terms of the contract. July 26 the 
court entered an order giving leave to plaintiff to tile an amendment 
to paragraphs 12, 13 and 14 instanter, and further that paragraph 13 
as amended be dismissed, It was turther ordered, "that the defendant 
answer or move to strike the said Second Amended Compiaint, as 
amended, within twenty (20) days from this date." The next day 
ariother notice was served by plaintiff's counsel that on July 30 

they would present plaintiff's petition and ask for an order as 
prayed for in the petition, Tne petition is in the record, naving 
been riled July 306. Ko order was entered giving leave to /ile it, 
but on the contrary an order was entered July 30 denying plaintiff 
leave to tile the petition "on ground that sawe is not an ewergency 
matter." The petition sets up in some detail what had been done in 
the case, the tiling of the several documents and the orders entered 
and that the matter had been pending nearly a year without an issue 
having been reached; that unless a final orcer is entered disnissing 
the complaint "without prejudice to paragraphs 12 and 14, the plain- 
tiff will ibe torestalled irom taking an appeal on the matters alleged 
in paragraphs 3 to 11 oi the Second Amended Complaint, which constie 
tutes the major and most important issue to be decided in this cause;” 


that it will be a great hardship to plaintiff if he is obliged to 


await a trial on paragraphs 12 and 14 before being permitted to apper 
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the major issue in dispute; that olaintiiff is a resident of Ylorida 
and it would entail grest exoense ii he were compelled to make more 
than one tripv to Chicago; that the trial calendar was congested and 
that vrobably ‘he trial “on paragraphs 12 and 14" would net be 
reached for a year and a half, The petition furtuer set up that 

the order of July 1 should be vacated and in lieu thereof sn order 
be entered disnissing the second amended complaint as amended "with- 
out prejucice to parsgraphs 12 and 14," eo that plaintiff may 

appeal to the Appellate court, 

The first point made ” counsel for defendant in their brief 
is that the appeal should be dismissed because the orders sppealed 
from are not final. In the reply trief counsel lor plaintiifi say, 
"We are rather surprised at the deiendsant's contention in this court 
that the order appealed trom is not finai. In tne lower court it 
was the contention of tne defendant tat tae order of July lst was 
final, and our conte.tion that the order should be clianged in form 
to make it ffimal. Due to the objection of the defendant, the court 
refused to entertain the petition contaluing the Yorm ef final order 
which we proposed,” but the tinal order proposed, as disclosed by 
plaintiff's petition, was that tie order of July l, i933, be vacated 
and in lieu thereof an order entered diswissing the second amended 
complaint as anuended "without prejudice to paragraplis 12 and 14." 

If the order were entered in sccordance with the prayer of plaine 
tiif's petition it would still leave pending in the trial court 
the matters set up by plaintii? in paragraphs 12 and 14 of the 
second amended complaint. 

It has long been the settled law in this State that an appeal 
will not be heard piecemeal except under exceptional cirounstances, 
and there are no such circumstances in this case, 


We have exauwined the authorities cited by counsel for 


Plaintiif on this point, one of whien is Strey v. buehl, 265 111. 
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App. 554, and think none oi them is in point, 

In the Strey case a bill was tiled to enjoin defendants 
from declaring a forfeiture of a real estate contract and trom 
prosecuting a forcible detainer suit, A temporary restraining 
order was entered which was subhsequentiy, on motion ci delendant, 
set aside and it was from this order twat the appeal was prayed 
and allowed, Yhe court said no point was raised as to whether the 
order Was appealable, but that it appeared that the purpose of the 
bill was for a permanent injunction and that complainant's rights 
might te lost if a temporary injunction were not issued and to 
remain in force until final nearing, ‘The court there said: “Owing 
to peculiar circdmstances and hardsiips, the courts have reiused to 
diswiss appesis trom some judgments or decrees whicu did not come 
pletely disvose of the case in wnick they were entered," and the 
court continued ani passed en the merits el the appeal, 

We think there is involved in tne instant case no peculiar 
circumstance or hardship that would bring it within the exception 
te the general rule mentioned in the Strey case, 

The motion of defendant to dismiss the appeal ig ullowed 
and the appeal disuissed, MdgDonald v. Walsh, 367 ITil., 529. 


APPEAL DISHISSED, 


KeSurely, P. J., and hatenett, J., concur, 
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ANTON BARUSKI, Bxecutor of the ) 

Estate of WACKLOW MANKAVICK, Deceased, ) 

Appeilant, APPLAL SROM MUNTCLP AL 
i 


vs, COURT OF VEL AGL, 


STANLEY WARNIS and THERESA WARNIS, 
Appellees, 
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LR, PRESIDING JUSTICE MeSURE 


DELIVERED THE OPINION O# THs COURT, 





This is an action on a prouissory note tried by the court, 
/ who found for defendants and plaintiff appeals, 


Judgment was prisichab by contession Yor en on hovember 
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13, 1936, which was wiiuaaant +o. the death of the payee, Wacklow 


Mankavick,who died karch 5, 1956. eke eeeeeey on sindhhene ol de- 
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fendante the judgment was vacated and they were allowed ts defend. 
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Plaintiff introcuced in evidence the note, dated tebruary 
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15, 1934, payable to the order of Wacklow wanksavick in the sun of 
$400 and signed by defendants, The defense was that the note had 
been paid ir full to kankavick, 

To supoort the defense there was introduced a receipt pure 
porting to acknowledge receipt oi the money and bearing a cross 
which a witness for deiendants testilied he saw uwankavick place 
upon the receipt alter having received the money irom dejendants 
in payment of the note, 

There was convincing evidence that Wackliow mankavick could 
write hie name, One witness testified that he could write his name 
in Polish, English and Russian. Another witness testified that she 
saw him sign his name “quite a few times. He always wrote it. de 
wrote fluently.® dis will with his signature attached was introduced 
in evidence, It is improbable that Wacklow kankavick, payee in the 
note, would sign the alleged receipt witn a cross when he habitually 


when executing papers signed his naue, Also, three witnesses 


testified that tne defendant Theresa Warnis, sometime after the 
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decease of the payee, Wacklow Mankavick,stated tuat the note re- 
mained unnaid, 

The court rather abruptly, without perultting aYgument, 
found for defendants, When couusel Yor plaintii? asked tue court 
how it could believe that a man who eoulé write very "iluenily" 
would make a cross, the court replied that he was familar with the 
practices of the Lithuanian people and also he said the court 
"would not consider that 80-called receipt worth the paper it 
was written on.” If the court was of this cpinion he should have 
entered judiment for the plaintiff, whe produced the note un-~ 
cancelled, | : 

The judyment of the trial court is reversed and the cause 

te scttaiscites Been 
is remanded with directions to reinstate the judgment entered by 


i ee 
contession, 


rene 








ee 








ieeiaienieatiacemncoemenanitishdatacanaeiiem niet ies eat ee NTO NTE CN CS NONE Ratt fection 


REVERSED AND REMANDED WITH DIRECTIGNS, 


Matchett and O'Connor, JJ., concur, 
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LOUIS J, BOROWSEY, 
Appellee, 





APPEAL FROM MUNICIPAL GOURT 
vs. ; iy 


LLOYD 0, GILBERT, 
Appellant. 





LR, PRESIDING JUSTICE MeSURELY 
DELIVERED CHM OPINION O° THE COURT, 


Plaintiff broug:t suit claining that defendant was withe- 
holding Yrom him one-nulf of the commission collected by delendant 
although there was an sgreanant between thew that it snould be 
divided by reason of tneir joint eilorts in procuring a lease, 

The case was tried by the court without a jury and at the conclue 
sion of plaintill's case defendant introduced no testiuony and the 


gourt gave judsment lor plaintil? in the. sum.od.,.g2270,30, The 
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question presented is almost -wholly one of fact and there is 
virtually no disptite as to the transaction, 

In January, 1935, plaintiff undertook to procure a lease 
for Christen Kaad; he knew that defendant was acquainted with 
Werner Vieboldct, owner of property which plaintiil desired to stbmit 
to Kaad; at plaintifi's vequest deferidant met oim in the office of 
Mr, Netherton, Kand's attomey., there is virtually no denial that 
at this meeting it was agreed that defendant was to subuit a proposal 
for a lease to Wieboldt, and if accepted the comuission earned was 
to be divided equally between plaintiff and delendant, Aetherton 
testified specifically that both parties stated tne commission 
would be divided. Defendant, testifying as an adverse witness called 
by plaintif?, did not deny that this was the agreenent. 

In a letter from defendant to Wieboldt submitting the provo- 
sition to rent his property, plaintii!'s name was mentioned as the 
party.througi whom the inquiry was wade, Subsequently plaintiff 
wrote defendant confirming the conversation and saying that the 


proposition to rent Wieboldat's property was considered Tavorably 
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by Kaad. Another letter followed to the same effect. ‘The negotiae 
tions lor the lease to Kaad were coupleted sometime later and dee 
fendant collected some $4000 as commission from Wiebolat. Ao part 
of this was paid by defendant to plaintiff, 

Subsequently Netherton inquired of defendant as to what he 
had done with reference to plaintirf's share of the commission, to 
which defendant replied, “Oh, to hell with HBorowsky, vhat do I care 
about him?"® Te which Netherton replied thet while the narties were 
in his office they "had agreed upon the commission and I think it 
is vrett» small to clear a fellow out who origin=zted the deal and 
brought you in, Gilbert, He's the feSlow who told me to call you." 
To which defendant replied, “Well, that is my business, not yours." 

At a later conversation Netherton inquired as to whether 
defendant had teken care of plaintiff, to whieh defendant replied in 
effect that he had his $4000 and that vas his business, Detendant 
had an opportunity to deny the toregoing conversations but did not 
do so, ‘his evidence was amply sufficient to support the claim of 
plaintiitf, 

Defendant says that plaintiff failed to orove thet he was a 
licensed real estate broker witnin the City of Chicago as required 
by the Municipal Code, Plaintiif introduced in evidence 2 license 
to engaze in the business of real estate broker in Chica ago, but ape 
parently this was procured subsequent to the transactions above 


narrated, cowever, plaintiff properly says Died prool that he was a 
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licensed real estate broker wae unnecessary in this” case as aid bial 
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This was the sit .ation presented in Simon _v,. Bollei, 243 rl. dies 629, 
where the court said that the question whether the s,laintiif was a 
licensed real estate broker was immaterial, 2s the suit was not 


brought to recover a broker's commission but was based upon an 
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agreement wade by the defendants to pay sim a part of the commission 
received, In Gross v., Strauss, 208 lil, App. 263, we held tiist the 
suit was based upon a promise made by the defen’ant to pay plaintiff 
one-halt of the commissions received by the defendant, and hence 
Pplaintifl! was not obliged to have a real estate broker's licensee, 

To the same effect are Jarusz v, Namon, 245 Ill. App., 600, Gibons 
v, Williaus, Monicer & Co., 191 lil. App., 594, and Marcinkevich v, 
Wilson, 183 111. App., 147. 


No substantial delense te the judiment is presented and 
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it is. affirmed, 
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” eel AFFIRMED, 


Matcnett and O'Connor, JJ,, concur, 
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PRESLEY L, MEVILLZ, 


) 
Appellee, ) 
) APPEKAL FROM CIRCUIT COURT 
vs, ) sees 
) ru Pate VIY 2 
R. B, SAWYER ) a 
; Appellant, ) ~ ra lam 





DELIVERED THE OPINION OF THE COURT, 

this is a suit on a bond given in an appeal irom a judgment 
rendered belore a justice of the peace to the Circuit court of Cook 
county; on trial belore the Circuit court judgment was rendered 
against defendant for ~527,15, from which he appeals. 

Plaintiff obtained a judgment against Harry F. Pearsons and 
certain other defendants belore a justice of the peace oi Cook county; 
the deiendants appealed to the Circuit court, having filed an appeal 
bond in the usual form; upon a trial de nove in the Circuit court 
judgment was entered against the defendants, who sued out a writ of 
error trom thie court; this court held that while plaintiff had a 
meritorious claim against defendant Pearsons, yet, because of a mise 
take in the form of the judgment entered by the Circuit court, it 
was reversed and the cause remanded tor a new trial, Neville v, 


Pearsons, 263 Ill. App. 637. 





After the filing of the mandate in the Circuit court the dee 
fendants other than Harry P. Pearsons were dismissed on motion of the 
plaintiff, leaving him as the only defendant, ‘the surety on the 
original appeal from the judgment of the justice of the peace to the 
Circuit court became insolvent and defendant Pearsons was ordered to 
and did furnish a new appeal bond, with the present defendant, RK. B, 
Sawyer, as surety, This was in the usual form, in which the surety 
undertook to pay any judgment rendered against Pearsons upon his 


appeal to the Circuit court. Upon the new trial in the Circuit cow’ 
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judgement was entered against defendant Pearsons which has not been 
paid. The instant judgment was rendered in a suit on this new bond, 

Defendant contends that when this court upon the prior appeal 
reversed the judgment and remanded the cause, tuis vacated the judge 
ment entered by the justice of the peace and the appeal to the Cir- 
cuit court, This is based upon the erroneous assurption that the 
writ of error, when the case was here before, was sued out to reverse 
the judgement rendered by the justice of the peace, CUbviously this is 
not the case, The writ of error was sued out to obtain the reversal 
of the judgment in the Circuit court, The judgment which defendant 
now seeks to have reversed is the judgment upon the new appeal bond, 
given in connection with the appeal from the justice of the peace to 
the Circuit court and given after the Appellate court had reversed 
the Circuit court and remanded the case for a new trial and while the 
appeal from the justice of the peace judgaent was still pending and 
undisposed of in the Circuit court, In other words, the reversal and 
remandmicent of the Circuit court jud.ment by this court merely ree 
manied the case back to the Circuit court, leaving the appeal from the 
justice of the peace judgwent to the Circuit court as it was before, 
It needs no citation of authority to demonstrate the correctness of 
this conclusion, 


Plaintiff says that this appeal is prosecuted tor the purpos 
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of delay and that he is entitled to an additional amount of 10 per 
Seren cet PP NS SEINE IIE SS ELE IEP NT —_ ee —— / = : ; ee 
cent. as provided by the statute. Chap, 33, sec, 23, Ill. Kev, Stats, 


1937. Ye think this point is well taken. The judgment in the justice 
court was entered October 24, 1931. the judgment in the Cireuit court 
is for $527.15, and 10 per cent., or $52.71, will be added to this 
rhe Pala vexatious delay, Koelling v, Wachsning, 174 Ill.App, 

’ a ° 


The judgment is affirmed with penalty, 


~ 


AFFIRMED WITH PENALTY, 


Matchett and O'Connor, JJ., concur, 
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JOHN CROFT, 


Pt ¢ 4 
Appellee, a 


APPEAL FROM CIRCUIT COURT 





VSe 
OF COOK COUNTY, 


R. B. SAWYER, 
Appellant, 
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MR, PRESIDING JUSTICE McSURELY 
DELIVERED THE OPINION OF THE COURT, 

This is an appeal by defendant from a judgment of $492.95 
in an action on a surety bond, . 

The points made in this cuee and the facts are identical 
with the points and facts in Neville v, sawyer, No, 40465, in 
whieh an opinion is this day filed. 

For the reasons stated in that opinion the judgment of 
$492.95 is affirmed with the added penalty tor vexatious delay 
of 10 per cent, or $49.29. 

SPYIRKED WITH BENALTY, 


Matchett and O'Connor, JJ,, concur, 
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JOHN W, DOBBINS, 
Appellee, 
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OF COOK COUNTY. 


) 
) 
) 
v5, 
R. Bb. SAWYER, 


Appellant, 


S999 T.A. 6253 


MR, PRESIDING JUSTICE McSURELY 
DELIVERED THE OPINION OF THE COURT, 


Defendant in this case seeks the reversal of a judgment 
of $556.80 in an action on a surety bond, 

The points made on this appeal and the facts are identical 
with those appearing in heville v, Sawyer, lio, 40465, opinion 
this day filed, 

For the reasons stated in that opinion the judzment in this 
case is affirmed with the unas penalty of $55.63 tor vexatious 
delay in prosecuting this appeal. 


APFIRNWEZD WITH PENALTY, 


Matchett and O'Connor, JJ,, concur, 
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THE PEOPLE OF THE STATE 
OF IiLIlols, 

Petitioner, 4 
APPKAL FROM MUNICIPAL COURT 


Of CHICAGO, 


299 I.A, 98% 


kk, PHBSIDING JUSTICN MeSURELY 
DELIVERED THE OPINION OF THE COUR’, 


) 
) 
) 
) 
vs, ) 
) 
JANES FARLEY, 


Respoadent, 


this is an appeal by fhe People trom an order granting a 
new trial where defendant was found guilty of ski Mel takes 
assault with intent to intlict bodily injkry. Defendant Tiled 
no brief in this court, 


Upon trial by the court defendant was found ¢ 


uilty sana 
sentenced to the House of Correction for one year; subsequently, 
pursuant to notice, defendant filed a petition undéer section 72 
of the Practice act alleging various errors of fact and asking 
that the judgment be vacated and he be granted’ a new trial; the 
State's Attorney was ruled to plead, answer or demur;; The People 
filed a motion to disuiss defendant's petition, which motion wag 
overruled and a new trial was ordered; on application to this 
court The People were given leave to appeal, 

Defendant's petition to set aside the judgement of conviction 
and for a new trial alleges that he was not represented by coungel 
at the tine of the trial and in consequence thereof Was unable to 
present his defense to the charge made ayainst him, 

The record shows that defendant was brought beiore the court 
October 27, 1933, and on his motion the cause was continued to and 
set for trial November 10, 1938; Noveaber 10th the trial was con- 
tinued to November 29th; the record shows that on this date defendant 
was in court with his counsel and was arraigned and pleaded not gadlty; 


that defendant was advised by the court as to hia right of trial by 
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jury but elected to waive this and the cause was by egreement between 
the parties submitted to the court for trial without a jury; the cause 
was again postponed and set ior trial December 8, 1938; the record 
shows that on this latter date defendant was present in court and 
represented by counsel and trial was had beiore the court without 

a jury, who after hearing all the testimony of the witnesses “and 

the arguments of counsel" found defendant guilty; the record further 
recites that uvon the motion for final judgment on the finding of 
guilty the defendant was present end renresented by counsel, 

Defendant will not be head to deny the record that he was 
represented by counsel, It is elementary that the statement of 
the record must be accepted as true, The People v, Noonan, 276 Ili, 
430, 435, 

The petition for a new trial does not state any facts which 
defendant could not present upon the trial, He asserts that he was 
acting in self-defense and could substantiate tnis “with credible 
witnesses if civen an opportunity so to do." Defendant was at 
liberty from October 27, 1933, until Deceuber 8th - more then six 
weeks, He had ample time in which to prepare any defense he might 
have, The allegations in the motion were insvfficient in this 
respect. 

His petition for a new trial merely presents general sallepae 
tions that he has been deprived of a del'ense to the charge made and 
ie a law abiding citizen and is not euilty, and it these facts had 
been known to the court the court would not have entered judgment 
herein and would have given defendant sufficient time to employ 
counsel to vresent his defense, In view of the recitals in the 
record of the many continuances eecured by defendant and that he 
was represented by counsel when the case was tried, these allegations 


in the motion for a new trial will not avail, 
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it has been repeatedly decided that the purpose of the 
writ of error coram nobis and the motion substituted for it in our 
practice is to bring before the court facts not apnesrine of record 
which, ii known by the court at the time the judpment was rendered, 
would have prevented tne court from entering judgrent, The Peoole v, 


Crooks, 326 I11., 266; the People v. \akielny, 279 111. Anp., 387; 





Jacobson v. Ashikinaze, 337 I[1i., 141. 





No facts were presented in defendant's motion wiich would — 
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justily the court in granting the motion Tor a new trial. The 
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order of December 23, 1935, overruling txe State's Attorney's 





motion to dimiiss defendant's motion fer a new trial is vacated 
and set aside and the order setting aside the judpment of the 
Municipal court and granting a new trial is reversed and the 
cause is remanded with directions to remand the deferdant to the 
custody of the superintendent of the House of Correction to serve 
the remainder of hic sentence, 


REVERSED AND RELANDED WITH DIRECTIONS, 


Matchett and O'Connor, JJ,, concur, 
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THE PEOPLE OF THE STATE OF 
ILLINGIS, 





) 
) 
Plaintiff, ) 
) ERROR TO THE MUNICIPAL COURT 
vs, 
OF CHICAGO. 
LESLIE RHODES, 
Defendant, ) 


29971, BoRe 


MR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THS COURT, 


An information was tiled against Leslie Rhodes charging 
that he tailed to make a return to the Department of Finance showing 
the gross amount of personal property he had sold during the month - 
that he had violated section 13 of the Retailers’ Occupation Tax 


; Act, par, 452, chap, 120, Ill. State bar Stats. 1937, The case was 


{ . . . 
tried, defendant found guilty and sentenced to jail for a term of 


60 days. tie sued out a writ of wore from this court, challenging 
the suificiency of the information in thai it failed to allege that 
the Department of Finance waintairied a branch office in Cook county, 
and that defendant's failure to report the tax was intentional and 


wilful, After the record was filed in this court the Attorney Gen- 
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eral asked leave and was peruitted to file an amended information in 
which ‘the two defects — ous in the oriz sinal complaint were 
cured, a | 

Defendant contends that the court erred in permitting the 
amended information to be filed, and that it cannot be considered on 
this appeal; that the orisinal information was wholly insulticient, 
as held by this court in People v, Debiet, 296 111, App., 215, where 
Khe information was similar, 

The Attorney General contends that the amended information 
was properly filed by virtue oi the provisions of section 13, 


Div. 7, chap, 38, Ill, Rev, Stats. 1937, That section provides: 


"The prisoner shall not in any case be discharged on account of 
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any insulficicney or iniormaiity in the complaint, or on account 

ef any informality in the warrant, or vecause it is not under the 
seal of the judge or justice, but the wairant iiay be anended by the 
judge or justice of the peace at any time pending the proceedings, * 


We tuink it obvious that the provisions 01 this section are appli- 





cable only to procedure in the triai court and do not authorize 
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awenduents in the appeliate court, 
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section 92 oi the vivil Practice act nas no application 
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to criminal cases, 


ihe original iniormation being insullicient the judgment of 
arrose ecaninanssettramnsilnnsorsceenes 7 - ae 
the .unicipal court of Unicago is reversed and thé tause-remarret> 
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REVSRSED AND REMANDED, 





NN 


MeSurely, P. J., and Matcuett, J,, concur, 
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WEST SUBURBAN FIRANCE ALD THRIFT 
COMPABY, a Corooration, 
Appellant, APPLAL FAHOR CIRCUIT COURT 


ve, GF VOOR COURTY 





LATROBE BUILDING CORPORATION, a 
Corporation, et al., 


a a i a ens ee ee 


Appellees, 


UR, JUSTICE G'CONNCK DELIVERED THE OPINIGH GF THR COURT, 


Plaintiff filed iss complaint in chancery seeking to re- 


OLED 





dees certain real extate from # foreclosure sale apd Se souped the 
aheriff to recelve $6,000 tendered by. plaintirr te aie to effect 
the redecotion. Defendants filed a written motion to disnier, the 
motion wae sustained, the couse diasisned tor want of equity and 
plaintiff anoeals. 

The record Aiscicses that in Novenber, 1927, Charles #rey 
and vite owned the real estate in quertion, which was subject to a 
$60 COG first mortgage bond issue, It wan also subijeet te a second 
and third mortgage ovrned by pliaintirr, the West Suburban Finance ana 
Thrift Company, whieh filed eult in June, 1931, to Yoreclase ite two 
mortcayes, in August, i938, the Chicago title & Trust Conwoany, 
trustee in the trust dead given to secure the payment of the $60,000 
bond issue, at the request of sw bendholdere’ oretective coumittee, 
Filed ite sult to foreclose, Plaintiff was made n defendant. In 
Cetober, 1932, plaintiflr, under a decree entered in ite eult fore- 
cleeing the second and third mortgages, purchased the property, «us @ 
result of which a deficiency decree for $17,726 was entered Vetober 
19, 1932, againet Charles Hrey and wife, Pinintitf riled ite answer 
to the foreclosure of the $60,000 bond issue and wade proof of the 
amount due it under the deficiency decrees, 


The foreclosure decree provided that if the defendante or 


some of them 4id not pay the amount remaining due on the bond tissue 
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with costs, etc., that the property be sold an‘ the proceeds ape 
plied toward the satisfaction of aucun Indebtedness, ani that if 
there was « surplus the macter bring sauce surplus inte eourt, 

And obvieugly if there was a surplus it would have been paid ta b 
the Finance company on its deficiency decree, 

In August, 1934, plaintiff reeeived a masier's deed as a 
result of ite purchase of the property in its foreelosure suit, 
Three months thereafter it eonveyed its interest in the property 
by quit Misin i: Kthads wetsi and wite, sa joint tenantea, for 
$750, Metzl waa at the time chairman of the bondholdera' protee- 
tive conmittee and the largest individual bondnolder in the 
$60,006 tenue;s the conveyance wae made te kKetzl and hie rile ae 
nowinees of the bondnelders' committee, The conveyance was ape 
proved by = resolution of the beard of directore and stockicaiders 
of the plaintiff corporation, About tive swntas thereafter, in 
April, 1935, a deere? war entered in the bond issue foreclosure 
eult which provided that any bondholder or grouy of bendholders 
mint purchase at tie master's sale and uze bonds in lieu of cash, 
September £3, 193%, the Gaoter solid the premines for 36,000 te 
George A. Konner, a mewber of the bondholders' protective committe, 
whe was one of the lerger bondholders, jie buupnt ae a nominee of the 
bondholders’ cowittee and the purchase was sade pursuant to a plan 
ef reorganization, a copy of vhich was attached to the wmauter's 
report of sale, 

‘he master, ir hie report of sale and distribution, reporte 
that he received $3911.47 in cash, wost of which wae applied on the 
costs and expenses of suit, and that for the balanee of the sale 
price of 36,000, viz., $2434.53, he accepted bonds and coupone in 
accordance wit: the provisions of the foreeleuure decree, 


the plan sowed tnat $52,560 of the bonds were outstonding, 


that more than 86% of them had been deposited under the protective 
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agreement, and the plan contenplated the property te bid in at the 
lowest price at wnieh it could be purchased to protect the interoste 
of the depositing bondholders; that if at the sale ans bia was mode 
which im the epinion of the conmalttee was uore favorable to the de- 
positing bondholders than having the property ourchased by the come 
mittee, it would not “ave ite nominee buy the preperty; teat if the 
committee was the suecesatal bidder tye vlan of reorganiration would 
be subaitted vor consideration and apvroval to tne judge of the 
ecurt hearing the foreclosure aagse; that 1f the eomolttee's noninee 
akc ulé be the nucceseful bidder it would cause ite nowinee then 
holting title to redeem from the aule, After the eale vae made by 
the master to Hencer, athey bendholaere, in relianee upon the plan 
of recrganization, deposited their bonds, raiein, the total of dee 
posited bonds to 95". 

in February, 1°36, the master's sale was aporoved by tue 
court snd an amended plan of reor,anization presented te the chane 
Gellior, whied was gubsatantially the wase ap the ori;inal) plan except 
that it recited the purenwae of the property by Kenner ss nowinee 
for the comnittee, and provided for the termation of a eorooration 
to hol’ title inetend ef a liquidation trust. The amended plan ree 
cited that the eomdittee would require ite nowinee then ioclding 
title to the property to redeem fro: the master's gale, then convey 
the preperty to a eorporation to be organized ag the “Latrobe Huild- 
ing Corvoration,® The amanded plan waa approved by the court, *ho 
found that notice had been giver to all the bondholders that the 
Plan would te eubmitted to the court for ite appreval at the tine 
and place stated. the decres approved the uavter's sale, and the 
amended plan olso reeited that the court had exacined the original 
an? amended plan ond after hearing found that the auended olan vas 
fair and equitable, and it was deereed that the exehange of old 


securities for securities under the new plan be approved and that 
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copies of the amended plan be mailed to all depositing and rone 
@epositing bondholders within 10 days. The decree approving the 
master's report of cale and reorganization finde that all parties 
were notified, and the regord discloses that the attorney ror 
plaintiff, the Weet Suburban Finance and Thrift Conpeny, a defendmt 
in the vond iseue foreclosure suit, #as served with notine ef all 
ateps taken in the matter, and that no objeetion warn made by the 
Veet Suburban company to the anended pian for reorganization, or te 
anything that wae done in the matter, 

Afterward, pursuant te the suended plan of reorganization, 
hin ima tae orgenigzed the Latrobe BuilAing corocoration, to which 
Sidney Ketel and wife jicerel thetpremiees in July, 1936. Auguet 
10, 1936, Renner who as novinee of the committee had purchased the 
premises at the foreclosure eale, endoreed hia certificate of sale 
whieh he had reeeived from the macter, in woteh he reeited that the 
Latrobe Building Corporation had paid in full the amount ror which 
the property was sold to ois by the master, and the oreperty had 
been redeemed from sale. 

Sore than ms month therearter, Geptember 23, 1936, usen 
notice to counsel for the Weat Suburban Company, Ketzl and Kenner 
present? their veritied petition ‘o the ceurt in whieh trey set 
up the Tormation of tne Latrobe Building Corvoration nursuant te the 
amended plan; that they were president and seeretary respectively 
ef the bondholdera'’ protective committee which had oresented the 
amended plan; that the provisions of the plan had been consummated; 
that the equity of redemption in the property had been conveyed to 
the Building corperation by the nominees of the bondhel¢ere' ore- 
tective cemmittee who held ‘title; that there nad been a redexption 
from the sale; that the plan had been approved; that the reorgatizae 


tion loan had been made, out of whieh all forcelosure and other 


costs and expenses and part of the taxes would be paid; that the 
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balance of the taxes were contexuplated ta be paid out of the funds 
in the handa of the receiver in the icoreolosure suit; that the 
Bullding corporation Aeld titie, ete.; und on the same cay an order 
wae entered finding the facta substantially 26 wet torts in the pee 
tition, and thet the Building corporation had redeemed from the sate 
ter's sale and was the orrer of the presiaes in vee simple sutjeet bo 
the trust deed on the property wnieh nad been executed te seoure a 
reorganisation loan of $6000; amd the court sien vound that what Had 
been done wae all in sceordanc@ with the awended plan of reorpaniza-~ 
tion, and the receiver was ordered to surrender possesion of tire 
prenises to the building corperation.< 

the reserd fur ther dimicees Laat afterward the .oldere of 
$50,000 of bunda exehanged thes for stock in the Bullding corporation 
in accordance with the reorganization plan, = tiat Oetober 10, 1956, 
the S.ilding sorpsration paid 93789,.¢2 ipa eaeki that in order te 
Bake Payment o2 the reorganization costa and expenses and accrued 
taxes the building eerpe ration had borrowed $3,000 secured by a trust 
deed recorded September 9, 1936, to Victor Langaett, trustee, and 
that the trustee and syrtle Langsett omned the $96,0U0 nete and trust 
deed, 

December 15, 1936, which wae more than Tour gonthe alter 
Renner had delivered hie certificate of redeuption acknovied ing ree 
ceipt of $6,600, as above stated, plaintirr, tha Yest Suburban 
company, tendered $6,000 with interest, etc., to the sheriff of Cock 
County te redeem the property from the moster'e sale, plaintilrr 
claiming it wae omtitied to do se by viriue of its deficiency decree 
of more than $17,000 above referred to, contending that the aiteapted 
Fedewption from the sale by Kenner wae ineffective and voila, 

Plaintiff contends tiat the steps taken by the bondboldere' 


Committee in atte .pting to redeem from tae master's eale “amounted 


merely to the certificate holder executing and plucing of record a 
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eertifioate of redewption, without sayment of the amount o! tue ssales® 
that what was done “did not conetitute a redemotion in luw «and tnat 
the redesption proeesas lacked the esgantiala of & redeonilon in 
Tact; that the eomulttee could not redeem row iteell snd taet page 
ment of the sale price ‘aan element Gl a atatutory redeupe 
tion;* that “Hedexwption under the statute ie a cash and carry tranee 
action;"* that "Kot = (ime wae paid to the useter in Gisncery maxing 
the sale;” tuat "All that de required to make @ redgwption ia pay- 
ment; and the omly thing tiat ofn Dé a Predemption under Section 15 
is payment® (See. 15, cuap. 77, Lil. State Lar Utats. 1937); that 
"The record shore tuere was no idea oF thought thal there wae any 
money toa be oaid ior a redewption, it was all 4 paper transection 
and aceording te plam;" that “ihe sinsiieity of the etatutery orovie- 
sion on the redeuptione is strixing, Ali that is reyuired of the 
redeoptioner ie to pay the debt with interest." and tat the record 
shore that all the expenses and all paymente made were Srom the proe- 
ceeds of the $8,000 mortgage claced upon the property by the Puilide- 
ing scorporation, Ye avree with toils latter contention, The record 
shores that all the moneys that went to pay expences, taxes, ete., 
were obtained from the #6,0(4 loan. hut we are umable to agree with 
the statement that the methed of redemption is strisingly simple; 
but are in secord within the statement that “the bar lo eaid to regard 
Statutory schenes of redewption from judicial sales as a baffling 
complex of pitralls.® 6 University of Chiongo Keview, puge 625. Ye 
are alec of opinion taat redemption from a muster's eale pursuant te 
a foreclosure decree dose not always reguire i.e use of soney. and 
it seems to be conceded that even though the certificate of sale and 
the equity of redexption became vested in tae same person, tuere ie 
ne merger and the certificate of eale is not thereby destroyed ‘ut 
the right of redeantion ecntinues, Rooper v, Goldatein, 356 111,125, 


Counecel for defendants in their brief say that "by their 
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motions to dismiss they admit that George Kenner regoived noo sity 
er its ¢ uivalert from Latrobe Bailding Corporation." but they 

say that Kenner wae the nominee of the committee and held the eer- 
titicate of sale for the benefit of the depositing Sondnelderse; 
that the Buildiss cersoration “was eoryanized ty the committee Sor 
the benerit ef the bondheldere os part of the pian of reoryanigae 
tien;" tha: Lf any money had been actually pulé toe Kenner, "it 
Foul’ have been the bondholders’ money, both before and alter the 
Paywent., Inusouch as the bondholders surrendered their rignto ter 
stock of the corsoration thie comporation would Lave been entitled 
to reactive back the redemption money pabé. The situation *saa not 
different in substence than Lr George Kanner had held the equity 

of redecption ue well se the certificate of sale in cis own right 
and had, under sueh clreumetences, sade out and recorded a certifa- 
cate oF redecption, thereby phowing on intention te redeem and giving 
retice te all persone interested of such intent;" und that in these 
eireunsatances the redacotion would hove been geod under the rule 
etated i. tne Hooper case. 

A@ a regult of what wae dene in the foreclosure, redevption 
and reorganization plan, tie depuoeiting bondholders ner iiave stcek 
in the Building corporation in lieu of their bande, and tue non- 
depositing venduolders ave received tasir preportionate part of 
what was derived fron the proceeds cf the foreclosure bale, and 
so far oe tae record disclores, no bondholder is complaining that 
the plan toliovwed waa mot the best one anter the glreunstunces, 

Section 18 of chapter 77, Ill, Nev, Stutea. 19357, provides 
that, "Any defendant, *** may, *** within twelve sonths from aaid 
sale, redecu the real estate ec wold by paying to the purenaser *** 
the gum of money for whieh the premises were sold or bid off.” 
Usder thia provision the purchaser is entitled to hie soney but 
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away or take what he ia offered for it - and chon the reper ocre 
tificate ia riled by iin ehowing the redecntion has been made, we 
think this ie euffictent unless what wor done war Traudulemt, 

In the luetant enme piaintill wae in neo vay efrauded, It 
Was advived in the foreelosure euit and the various etepe taken 
that there waa to be sw reorganization in «hich the depositing bonde 
holders would surrencer thelr bonds for Rtegk in tie corporation, 
and’ the metnod by waleh this wae to be aeoowplianed was pointed out 
in 4etail, Defendant filed an ‘answer to tue Toreoleceure euit, 
proved up its defluleney decree, Was adviewd oF the reorganization 
Plan, ani onde ne objeetion at any vie: but of the contrary, ofter 
it had cbtained a deed under its soveglesure oi the eecond and todd 
BOFteages on tie property, sold and guilt claimed all of ite interest 
in the proserty for 37% to  nowinee af tue Com. ittee ef bundicld- 
ers, abc Uiroughout the proceedings usde no Gbjeectlen, afterward 
dangsett and site lent the Sugicing cCorpGvation $6,000 Yor whieh 
they now hold its trust deed and nete, Under tueee circumatarn ces 
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by its evn conduct. Chic 





Ill. 646, 
the order or decree of the (hLreult court or LOOK gounty 
ie affirmed, 


AVY LIRRED, 


BoSurely, /. J,, amd tatehett, J,, Gonheur, 
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P. N. Chiasson, Plaintiff-Appellee, v. National Triangle 
Securities, Inc., Defendant-Appellant. | iret / 
/ 






Appeal from Circuit Court of Pike County. 
YQ 4 F 
OcroBer Term, A.D. 1938 «y & ey 


Gen. No, 9158 Agenda No. 25 


Mr. Presipine Justice Riess delivered the opinion 
of the Court. 

This suit was originally brought by plaintiff-appel- 
lee, P. N. Chiasson, a physician, heremafter referred 
to as plaintiff, against National Triangle Securities, 
Inc., defendant-appellant, hereinafter designated as 
the defendant company, before a Justice of the Peace 
of Pike County, Illinois, seeking recovery of $500 
damages, on account of a claim for medical services 
alleged to have been rendered to Oliver Collins, an 
employee of said defendant company. - 

The suit was afterward tried de yiovo on appeal to 
the Cirenit Court of Pike County, without a jury, and 

a judgment was rendered in favor of plaintiff Chiasson 
for the amount of $443, from which this appeal 
followed. =. fee 

Defendant company owned and operated an orchard 
in Pike County, and employed one Thomas Smith, 
who was in the fruit commission business and an ex- 
perienced apple dealer, for the purpose of generally 
advising with said company in regard to the manage- 
ment of its orchards. Smith went to the orchard weekly 
during the summer and fall months when spraying, 
picking and packing apples was in progress. The 
President and Secretary of defendant company made 
frequent trips to the orchard for the purpose of exer- 
cising direct control over it. 

In addition to the help of Smith, it became necessary 
for defendant to have one experienced in orchard work 
and handling of men to personally direct and earry 
out its orders relative to spraying, picking and pack- 
ing apples, and for that purpose one James Bright, of 
Griggsville, was employed under an oral contract. 
Bright personally hired and discharged men who 
worked in the orchard and kept record of their time 
of employment. Checks for wages were signed by de- 
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fendant company in Chicago and sent to Bright, who 
delivered them to the employees. Defendant also gave 
Bright a cash fund to be used for small emergency 
expenses such as repairs, equipment, gas, oil, postage 
and other incidentals. The expenditures by Bright out 
of this cash fund were reported regularly and submit- 
ted to the detendant-appellant by Bright for approval. 

On October 12, 1934, defendant was operating a 
truck in its orchard which gathered up the workmen 
who were employed therein, took them to the orchard 
during the day and at night returned them to Griggs- 
ville. On that evening, two employees of the defend- 
ant company, Oliver Collins and Roy Vaughn, were 
injured in an accident in which the above truck was 
involved. Upon being notified by telephone, Bright 
went to the home of Vaughn. Dr. Chiasson, the plain- 
tiff, had previously been notified and had gone to the 
scene of the accident. Dr. Dilts rendered first aid 
treatment to Collins at his home and recommended 
that he be taken to the hospital. 

Dr. Chiasson testified that he was employed by 
James Bright, as agent of the defendant company, to 
attend Collins after the injury and take him along to 
the hospital to which he was taking Vaughn and con- 
tinue treating him until the defendant had discharged 
him from the case. Collins was taken with Vaughn to 
a Quincy hospital and there treated by other physi- 
cians. Six months later, at his home or in the office of 
Dr. Chiasson at Griggsville, the latter resumed treat- 
ment of Collins. 

The defendant company denies that James Bright 
employed Dr. Chiasson to treat Collins on the night of 
the accident, or at any other time, and denies that 
Bright had any authority to make a contract in relation 
thereto which would bind the defendant company. 

Appellant company was operating under and was 
bound by the provisions of the Workmen’s Compen- 
sation Act of the State of Illinois. Subsequent to his 
injury, Collins filed his claim for Workmen’s compen- 
sation against the defendant company. In this pro- 
ceeding, the Industrial Commission awarded Collins 
the sum of $20.00 for medical services rendered Col- 
lins by plaintiff Chiasson, which amount was paid by 
a check made payable to and endorsed by Collins and 
Chiasson. Seventy-five dollars was also allowed and 
paid to the hospital for another treating physician and 
surgeon, Dr. Jurgens, whose claim is not involved 
herein. Dr. Dilts was also paid for his first aid treat- 
ment. 
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Defendant company contends that the claim of Dr. 
Chiasson for medical services was submitted to the 
Industrial Commission by Collins; that the award of 
$20.00 was made to Collins for Dr. Chiasson, which 
was later accepted by him and that the plaintiff is 
therefore estopped from proceeding to collect his al- 
leged claim from the appellant company by virtue of 
his alleged contract of employment to treat Collins. 
The plaintiff was not a party to the proceedings before 
the Industrial Commission. The Workmen’s Com- 
pensation Act deals exclusively with matters growing 
out of the relation of an employer and an employee. 
All except employer and employees are strangers and 
not bound by the Act, and their usual lawful rights and 
remedies are unaffected by it. Augustus v. Lewin, 224 
Ill. App. 376; Hoyt v. London Guar. & Acc. Co., Ltd., 
227 Ill. App. 92. Appellee Chiasson was not bound by 
the award of the Industrial Commission. His alleged 
claim did not arise under the Act. His suit is based 
upon an alleged contract. The Workmen’s Compen- 
sation Act does not provide that physicians may volun- 
tarily come under its provisions, but a physician’s 
right to recover from the employer fox services rend- 
ered an injured employee must be based upon a con- 
tract between the employer and such physician who 
is not under the Act to pay for the services. Augustus 
v. Lewin, supra. 

The defendant company contended that the plaintiff, 
Dr. Chiasson, failed to prove by competent legal evi- 
dence that Bright was acting as an agent within the 
scope of his authority when the alleged contract was 
made or that the same was entered into or ratified by 
the company. The authority of an agent to act in such 
a manner as to bind his principal will not be presumed. 
A third person is not justified in assuming that an 
agent has certain powers, unless he bases his opinion 
on some material evidence of such authority, and a 
party dealing with a special agent or an agent only 
having special authority to act for his principal, must 
acquaint himself with the extent of the agent’s authori- 
ty. Murray v. Standard Pecan Co., 309 Tl. 226, 140 N. 
E. 834; Cabiness v. Texas Tie and Lumber Preserving 
Co., 152 Ll. App. 406. 

James Bright was acting in the capacity of a fore- 
man or special agent with limited powers. He person- 
ally hired and discharged men; he kept the time of the 
men who worked in the orchard; he received their 
checks for wages signed by the appellant and delivered 
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them to the employees. He had at his disposal a cash 
fund of about $100 to be used for small emergency ex- 
penses, such as repairs, equipment, gas, oil and simi- 
lar incidentals, and he reported expenditures from this 
fund regularly to the defendant company. Bright was 
in no way held out by the company as having authority 
to engage the services of Dr. Chiasson or that he in 
fact did employ him, and Bright testified that he first 
learned in June, 1936, that Dr. Chiasson was claiming 
that the company owed him for medical services rend- 
ered to Collins. 

Edwin L. Brown, Secretary and Treasurer of the 
company, denied that Bright had been given any au- 
thority to incur any obligations or to issue checks or 
pay bills on behalf of the company. It is elementary 
that the authority of the agent cannot be established 
by declarations of the alleged or supposed agent and 
what he did. Patton v. Young, 233 Tl. App. 515; Mer- 
chants’ Nat. Bank vy. Nichols and Shepard Co., 223 Tl. 
41, 79 N. EH. 38. 

The authority of an agent, when the agent is directly 
involved, can be established only by tracing authority 
to its source by words or acts of the principal and ean- 
not be found to exist solely in the acts o? statements of 
the agent himself. King v. Chicago B. and Q. R. Co., 
235 Ill. App. 401. 
foreman Bright had any authority to bind the defend- 
ant company to pay for the medical care and treatment 
of Collins. The value of the emergency treatment so 
rendered by the plaintiff, if any, is not shown by the 

vidence. The treatments extended over a period of 

almost eighteen months subsequent to the injury. The 
plaintiff had ample time to communicate with author- 
ized agents of the appellant, and under the cireum- 
stances, was not justified in assuming that local fore- 
man Bright had any certain powers, and it was clearly 
his duty to acquaint himself with the extent of the loca! 
agent’s authority, if any. 

The judgment of the Cireuit Court is therefore re- 
versed and the cause is remanded. 

Reversed and Remanded. 
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PUBLISHED IN ABSTRACT 


Mrs. Florence Engelking, Appellee, v. Springfield 
Brewing Co., an Illinois Corporation, Appellant. 


Appeal from Circuit Court Sangamon County at 
October Trrm, A. D. 1938 fot a 
Gen. No. 9150 Agenda No, 20 


Mr. Justice Fulton delivered the opinion of the 


Court. 

Mrs. Florence Engelking, the Appellee, instituted 
this suit against the Springfield Brewing Co., a cor- 
poration, to recover on a promissory note dated De- 


/ cember 7, 1935, in the principal amount of $1,000.00 


signed by ‘‘Springfield Brewing Company, by C. Engel- 
king, President.’’ Mr. Engelking is the husband of 
the Appellee. A copy of the note was attached to the 
complaint and was payable on demand to the order of 
the Appellee. ‘ 
The Appellant corporation filed an answer setting 
up four defenses. First, a denial of the execution of 
the note or that it had not been paid, or that the Ap- 
pellee was the owner and holder thereof; second, want 
of consideration; third, that C. H. Engelking was with- 
out authority to execute the alleged note in behalf of 
the Appellant; and fourth, that the books of the com- 
pany showed that C. H. Engelking personally advanced 
the sum of $1,000.00, and charged on the books that 
the loan came from him and that subsequently the 
Appellant corporation had entered into an agreement 
with the said C. H. Engelking for the satisfaction of 
such loan. The answer of the Appellant corporation 
was verified, and no reply was filed by Appellee to said 
answer. 
The case was tried before the Court without a jury 
and the Cireuit Court entered judgment for the Ap- 
pellee in the sum of $1,125.00, being the principal 
amount of the note plus stipulated Attorney’s fees. 
The facts in the case show quite clearly that C. H. 
Engelking, the husband of the Appellee, was President 
cand General Manager of the Appellant Corporation; 

that on December 7, 1935, the said corporation needed 
money to meet its payroll. On the same date, the said 
Engelking obtained $1,000.00 from his wife, the Ap- 
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pellee, which said sum was used by the Appellant 
corporation to meet its payroll and pay other bills. 
These facts were testified to by C. H. Engelking and 
also by the then auditor of the corporation, Joseph 
S. Meyer, who further testified that the $1,000.00 was 
advanced to the corporation and paid out for the pur- 
poses above specified and that the money had never 
been repaid; that he made out the note upon which 
the suit is based payable to the Appellee but did not 
remember exactly the date he actually drew the in- 
strument except that it was sometime after December, 
1935. 

While it was stipulated that on March 11, 1937, the 
said C. H. Engelking made a statement under oath 
for the purposes of re-organization of the Appellant, 
to which was attached a full and complete list of the 
outstanding liabilities of the Springfield Brewing Com- 
pany and contained the following items: ‘‘1-1-37-C. 
H. Engelking-$1000.00’’, and that interest was paid to 
C. H. Engelking on the note in question, still we are 
convinced that the preponderance of the evidence shows 
that the money was furnished by the Appellee; that 
the note was executed and made payable to her and that 
she has never been repaid. ‘ 

It is the contention of the Appellant that the loan 
was made by C. H. Engelking, the husband of the Ap- 
pellee; that the same was carried on the books of the 
Company as an obligation due and owing to the said 
husband; that at the end of one year the Appellant 
corporation paid the interest on the loan to the said 
husband; that at the time of the re-organization of the 
Appellant corporation, in March, 1937, the husband 
executed a sworn statement as to the liabilities of the 
corporation, in which statement there appeared a loan 
due to the said C. H. Engelking, and no note or obli- 
gation payable to his wife, the Appellee; that on or 
about the same time, he agreed to satisfy said obliga- 
tion by taking certain stock in Appellant corporation. 
On the questions of fact, we think the evidence clearly 
preponderates in favor of the Appellee because of the 
execution of the note, payable to Appellee, and the 
supporting testimony by her husband and the auditor 
of the company. 

The Appellant further contends that because no re- 
ply was filed to the answer the defenses of want of 
consideration, lack of authority of the husband of 
the Appellee, as a corporation officer, to execute the 
note, and the satisfaction of the debt between the hus- 
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band and Appellant corporation must be deemed to 
be admitted. Under the Civil Practice Act of Illinois, 
Ill. R. 8S. 19387, Chap. 110, See. 164, it is provided 
(2) Every allegation, except allegations of 
damages, not explicitly denied shall be deemed to 
be admitted, unless the party shall state in his 
pleading that he has no knowledge thereof suff- 
cient to form a belief, and shall attach an affidavit 
of the truth of such statement of want of knowl- 
edge, or unless the party has had no opportunity 
to deny.’’ 

Under the old Chancery Act it was held that when 
no replication was filed and the cause was tried upon 
Bill and Answer, an affirmative defense set up in the 
answer must be taken as true where no testimony was 
taken on that issue. Watt v. Cecil, 368 Ill. page 510. 
In Ogent v. Beasley, 284 Ill. App. 363, where the Plain- 
tiff was ordered to file replication to the answer and 
he failed to do so and went to trial on Bill and Answer 
the same rule was announced. It is a familiar rule 
that pleadings shall be liberally construed with a view 
to doing substantial justice between the parties. In the 
present case testimony was taken on the issues raised 
by the affirmative defenses in the answer, both by way 
of stipulation as well as by oral and documentary 
proot. We believe, therefore, that the strict rule of 
admitting the subject matter of the affirmative de- 
fenses in the answer should not be applied in this case. 
The Court heard all of | of the testimony on all of the. 


iSsues raised and in our “judgment was warranted in, 


finding the issues for the the Appellee. The judgment of 
the Cireuit Court is ther herefore affirmed, 


Pa Affirmed. 


/- \ 
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PUBLISHED IN ABSTRACT 


Selma Adair, Administratrix of the Estate of James 
Adair, deceased, Plaintiff-Appellee, v. The Alton 
Railroad Company, a corporation, 
Defendant-Appellant. 


Appeal from Circuit Court of Sangamon County. 
PL J ! X 


Ocroser Term, A.D. 1938 ©? ©) CY 


Gen. No. 9160 Agenda No, 26 

Mr. Justice Fuuron delivered the opinion of the 
Court. 

Selma Adair, Administratrix of the Estate of James 
Adair, deceased, the Appellee, brought a suit in the 
Cireuit Court of Sangamon County against the Alton 
Railroad Company, Appellant, to recover damages 
under the Injuries Act, for the death of James Adair, 
who was killed on November 10, 1936, while attempting 
to drive an automobile truck across the traeks of Ap- 
pellant where they intersect North Grand Avenue, in 
Springfield, Illinois. The case was tried before a 
Court and Jury and a verdict rendered in favor of 
Appellee in the sum of $10,000.00. After overruling 
motions for judgments notwithstanding the verdict 
and for a new trial, the Court caused judgment to be 


entered on the verdict, resulting in this appeal. —— 


~ The complaint consisted of one Count charging the 


Appellant Railroad with negligence in the operation 
of one of its trains and in the failure to keep or main- 
tain warning signs and signals at the crossing where 
the accident oceurred. 

There is some conflict in the evidence on the question 
of whether a whistle was blown or a bell sounded in 
compliance with the Statute, on the speed of the train, 
on the weather conditions at the time of the collision 
and over the conditions surrounding the crossing, but 
in our view of the case it is not necessary to discuss 
the negligence claimed and charged against the Appel- 
lant. The primary question is whether there is any 
proof in the record showing that the deceased was in 
the exercise of due care for his own safety. 

On November 10, 1936, at about 4:15 A. M., while it 
was still dark, the decedent, James Adair, drove his 
truck in an easterly direction on North Grand Avenue 
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to the point where the tracks of Appellant intersect 
said Street. North Grand Avenue is a cement paved 
street designated as temporary U. S. Route 66, and 
runs east and west through a well built up part of the 
City of Springfield. The double tracks of the Appel- 
lant’s railroad cross the Avenue in a northeasterly 
and southwesterly direction at a point approximately 
100 feet east of the center of Sixth Street. Sixth Street 
runs north and south and crosses North Grand Avenue 
at right angles. The width of the pavement on the 
Avenue is forty feet from curb to curb and the total 
width of the street from property line to property line 
is eighty feet. A street light was on the north side of 
the Avenue twenty-feet west of the Southbound rail- 
road track which is the west track. There is a fire 
engine house fifty-five feet west of the railroad tracks. 
The track nearest the engine house is the one on 
which the Appellant’s train approached. The front 
of the fire house stands about twelve feet north of the 
north curb of the Avenue. It was 35 feet wide, 75 feet 
long and thirty feet high. The east wall of the fire 
house is at right angles to the Avenue and not parallei 
to the tracks. The testimony of a witness for the Ap- 
pellee, Melvin Wing, established the fact that from a 
point sixty feet from the westermost railroad rail, a 
truck driver going east on the Avenue, could plainly 
see evidences of the railroad such as a tower house, 
gates and signs. He also testified that such driver 
would have to be about sixty or seventy feet west from 
the Southbound track before he would get a clear view 
down the railroad for two hundred to three hundred 
feet and that as you go farther east on the avenue 
your view broadens down the railroad to the North- 
east. His testimony is corroborated by two photo- 
graphs, both taken in the center of North Grand Ave- 
nue, one at a distance of fifty-two feet west of the west 
rail of the south bound track and the other at a dist- 
ance of forty-two feet west of the same rail. In the 
last photograph the only possible obstruction to the 
view would be a row of telephone poles one hundred 
and ten feet apart running along the west side of the 
right of way and a small ‘‘No trespassing sign’’ lo- 
cated on the right of way between the two poles near- 
est the Avenue, aay 

Into this situation the deceased drove his truck east 
on the south side of North Grand Avenue, travelling 
at the rate of eight miles per hour. Just east of the 
intersection of Sixth Street and North Grand Avenue 
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he shifted gears and drove ahead to the tracks. Just 
as he reached the track, he turned his truck to the 
south and it was struck or ‘‘side-swiped’’ by an engine 
of Appellant pulling a train travelling south on the 
south bound track. The truck was thrown some twenty 
feet to the south and up against the tower house of 
Appellant located south of the Avenue and west of the 
tracks. The gas tank on the truck exploded, caught 
fire and the deceased, James Adair, was dead when he 
was taken from the wreckage. It seems clear to us 
trom the manifest weight of the evidence that the Ap- 
pellee has failed to prove that the deceased was in 
the exercise of due care and caution for his own safety 
at the time of the accident. The burden of proof is 
always on the Plaintiff in actions of this character to 
show that the deceased was in the exercise of due care 
at the time he was injured. Stack y. East St. Louis 
Ry. Co., 245 Ill. 308. Proof by the Appellee in this 
case that the deceased was in the exercise of ordinary 
care for his own safety was essential. Greenstreet v. 
A.T.& S. F. Ry. Co., 234 Ill. App. 339. 

Testimony of Appellee’s witness Wing above set 
forth, coupled with the photographs mentioned, show 
quite clearly that deceased after passing the engine 
house had an almost unobstructed view down the track 
for two hundred or three hundred feet and that after 
reaching a point at least forty feet west of the tracks 
he had a clear view down the railroad tracks. Al- 
though there is some testimony concerning a fog there 
is no evidence that a train with an electrie headlight 
could not be seen at a distance. In Greenwald vy. Balti- 
more & Ohio R. R. Co., 332 Tl. 627, it is stated: 

‘It is generally recognized that railroad crossings 
are dangerous places and one crossing the same 
must approach the track with the amount of care 
commensurate with the known danger, and when a 
traveler on a public highway fails to use ordinary 
precaution while driving over a railroad crossing, 
the general knowledge and experience of mankind 
condemns such conduct as negligence.’’ 

This language is adopted and approved in the cases 
of Sowers v. I, C. R. R. Co., 261 Ill. App. 63, and Pro- 
venzano v. I, C, R. R. Co., 357 Tl. 192. In each of those 
cases the facts were similar to the evidence contained 
in this record. Appellee relies on the case of Pokora 
vy. Wabash R. R. Co., 292 U.S. 98, to sustain the verdict 
in this case. The facts there did not show as stated 
by the Court that the train was visible to Pokora while 
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there was still time to stop. It was further stated in 
that case that a train could only be visible to Pokora 
for a space of not over eight feet before he reached the 
track, and that the testimony permitted the inference 
that the truck was in the Zone of danger by the time 
the vision was enlarged. The case expressly limited 
the opinion in the Goodman ease in 275 U. 8. 66, with 
reference to the duty of a driver to get out of his vehi- 
cle and reconnoiter before driving upon a railroad 
crossing, but did approve of the holding in the follow- 
ing particular : 

‘‘There is no doubt that the opinion in that case 
is correct in its result. Goodman, the driver, trav- 
elling only five or six miles an hour, had, before 
reaching the track, a clear space of eighteen feet, 
within which the train was plainly visible. With 
that opportunity, he fell short of the legal standard 
of duty established for a traveller when he failed 
to look and see. This was decisive of the case.’’ 

_ We believe that the Court should have set aside the. 
verdict and granted a. new trial because of the. failure_ 
of the Appellee to prove that” the-deceased was in the 

exercise of ordinary care for his own. ‘safety _at and 

before the happening of the accident... 
~ For the reasons indicated the judgmént of the Cireuit 

Court will be reversed and the cause remanded for a 

new trial. 

Reversed and Remanded. 
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PUBLISHED IN ABSTRACT 


Motor Acceptance Company of Illinois, a Corporation, 
Plaintiff-Appellant, v, Lawrence Ehrhart, 
Defendant-Appellee. 


Appeal from Circwt Court of McDonough County. 


90 
Octoper Term, A.D. 1938 Ke 2 &} 


Gen. No. 9161 Agenda No. 27 


Mr. Justice Hayes delivered the opinion of the 
Court. 

The sole question for decision in this case is whether 
the Appellee, Lawrence Ehrhart, defendant below, or 
the Appellant, the Motor Acceptance Company of Ili- 
nois, plaintiff below, has superior title to a certain 
Plymouth four-door sedan. The former claims title 
by purchase on January 23, 1937, from C. R. Woolsey, 
an automobile dealer with a salesroom located across 
the street from the Post Office in Macomb, Illinois. 
Ehrhart gave Woolsey, at the time of purchase, his 
check for six hundred eighteen ($618.00) dollars, and 
his 1929 DeSoto ear in full payment. The Motor Ac- 
ceptance Company claims title by virtue of a condi- 
tional sales contract made January 6, 1937 by Everett 
Rainey, a salesman for C. R. Woolsey, to the Woolsey 
Motor Sales on the same automobile, which contract 
provided for payment of $66.00 cash, five monthly pay- 
ments of $25.00 each, and one payment of $465.00, and 
provided that title should remain in the seller until 
all payments were made. The contract further pro- 
vided that the car was to be used as a demonstrator. 
Woolsey sold this conditional sales contract and the 
note attached thereto, on the day of its execution, to 
the Kewanee Citizens System Company, who placed it 
as collateral with the City National Bank of Clinton, 
Iowa, who afterward sold the contract and note to the 
plaintiff. One payment of $25.00 on the contract was 
sent to the Kewanee Citizens System Company by 
Woolsey and credited on the contract. The car car- 
ried dealer license plates belonging to Woolsey, and a 
checker for the Finance Company checked it with other 
cars when he called weekly. 
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On August 3, 1937, plaintiff filed his affidavit for 
replevin_ and bond in the-Cireuit Courtof Mepornoneh 
County. <A writ was issued and executed and defend- 
ant gave a forthcoming bond. A trial was had before 
a a Jury, and at the close of all the evidence, the court 
directed a verdict. for the defendant, which v verdict was 
rendered and judgment entered, finding the defendant 
was entitled to possession of the property described 
in said writ. 

Plaintiff complains that the trial court should have 
heard the case without a jury for the reason that the 
defendant did not file a jury demand at the time of 
filing his appearance, but filed it at the time the plain- 
tiff filed an amended and supplemental complaint. With 
the turn the case has taken by not being submitted to 
the jury for final decision, and the court passing on the 
record on a motion for a directed verdict, the plain- 
tiff was not harmed in this matter. 

The material facts in this record are few and stand 
out very definitely. First Ehrhart, the defendant, was 
an innocent purchaser for value, of the automobile in 
question, from a dealer in his home town. He paid 
cash for the full purchase price of the.car, except for 
allowance received for his old car. He had no notice 
of plaintiff’s lien. At the time of the purchase the 
car was in the salesroom, with other cars carried by 
the dealer. Second, the sales contract, on its face, 
showed the car was to be used as a demonstrator, and 
that checkers for the Finance Company involved in 
this ease called weekly, and it is a reasonable deduc- 
tion that they had knowledge that the car was being 
offered for sale by Woolsey and his salesmen. The 
field representative for the Finance Company testified 
that the conditional contract was on the demonstrator 
plan, which permits the man who signs the contract 
to operate it for the purpose of demonstrating for 
individuals who are interested in buying cars. The 
evidence further shows that this Plymouth car was, 
for sometime prior to January 23rd, kept in Woolsey’s 
sale room, and it was there with ten or twelve other 
cars, the first time defendant looked at it. These facts 
are set up in the amended answer of the defendant and 
are established by the proofs. 

Under section 23, of Chapter 12114, Illinois Statute, 
Bar Assoc. Edition, it is provided that, a person pur- 
chasing goods from someone who is not the owner and 
has no authority to sell, acquires no better title to the 
goods than the seller had ‘‘unless the owner of' the 
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goods is, by his conduct, precluded from denying the 
seller’s authority to sell.’ 

The court said in the case of the Illinois Bond and 
Investment Company v. Gardner, 249 App. 337: ‘A 
customer going into a retail store and seeing goods on 
display offered to the publie generally for sale, and 
buying the goods in good faith should be protected 
against the holder or owner of any secret lien of which 
the purchaser has no notice. To hold otherwise would 
seriously interrupt business. We believe the legisla- 
ture in passing this statute meant to protect the owner 
whose goods were sold without his authority or con- 
sent, but for the protection of innocent purchasers, 
having no reason to suspect secret liens very wisely 
added, ‘‘unless the owner of the goods is by his conduct 
precluded from denying the seller’s authority to sell.’’ 

Some duty at least rests upon one who finances a 
retail dealer to see to it that cars upon which he has 
a lien are not left under the domain and control of 
such dealer on his salesroom floor to be offered to the 
public. The business of the investment company was 
to finance retail automobile dealers, and it did finance 
them for a profit. It assumes some, risk as to the 
hazard for a profit. A person going into a place of 
business of a retail automobile dealer, and purchasing 
a new car commingled with the stock for sale, from the 
showroom of such dealer, without any actual knowl- 
edge that there is a lien upon such car, and who pays 
the full purchase price, and to whom the car is de- 
livered, is ordinarily under no obligation to examine 
the records to ascertain whether there is a lien upon 
such car. Gump Investment Company v. Jackson, 142 
Va. 190, 47 A.L.R. 82. 

Under the holdings of this court, in the ease of JI. 
Bond Investment Co. v Gardner, 249 App. 337, and the 
National Bond Investment Co. v. Shirra, 255 App. 415, 
and the Gordon Motor Finance Co. vy. Aetna Accept- 
ence Co., 261 App. 536, the trial court could not do 
otherwise than instruct the jury to find for the de- 
fendant. 

In the absence of evidence upon which a jury could, 
in the eye of the law, reasonably find in favor of the 
party holding the affirmative of an issue, a motion to 
direct the verdict against the party so holding the 
affirmative should be allowed. American National 
Bank v. Woodlard, 342 Tl. 148. 

Where an affirmative defense is established by un- 
contradicted evidence, it is the duty of the trial court 
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to direct a verdict for the defendant. Fuller v. DePaul 
University, 293 Tl. App. 261. 

We are of the opinion that under the uncontradicted 
facts of this record, the well established principles of 
law and under section 23 of the Sales Code of this 
State, that the Trial Judge did not err in peremptorily _ 
instracting The yuy to find the nent of ‘possession to _ 

| the-propert the-property in” “question — ‘In. the. ‘defendant, and the_ 
i judgment-of the CI ircuit Court i is therefore. affirmed. 
i “Judgment Affirmed. 
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WAIL TERM, A. D. 1959. 


STUART E. PIVRSON, Administrator 
De Bonis Non With W411 Annexed 
of the Estate of David Neade 
Fishback, Deceased, 


Appeal from County Court 


of Greene County. 


Plaintiff-Appellee, 


~VSe 


LOUISE FISHBACK, Impleaded Yith 
David Donald Fishback, Peter 
Castleton, Archie Fullerton 
end Paul Fullerton, 
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DefendanteAppellant,. 
HAYES, J. 3 


Thig igs an appeel from the decree of the County Court 


. (pestis IOI TIS 


of Greene County, ordering a sale of resl estste to pay debts. 


Nercgnist 


David Meade Fishbsck died on December 6, 1927, testate, 
lesving surviving as his sole heirs st law the Appellant, ond 
one son, The Widow was appointed executrix under the W111, but 
did not qualify and nominated her nephew Guy Lowenstein, who was 
appointed administrator with will annexed, Frank A, Whiteside, 
s lawyer of Carrollton, Jilinois, was employed as attorney for 
the estste. The Will was sdmitted to probate and letters issued 
under date of Janusry 4, 1928. Under the terms of the Will, 
efter the payment of debts and funeral expenses, all the property 
went to the surviving widow, Guy Lowenstein continued to act 
as administrator until March 10, 1930, when he resigned. Clyde 


Linder, Cashier of the Greene County Bank, was then appointed, -- 
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on March 15, 1930--asnd continued to sect until October 7, 1937, 
when he resigned. Appellee, president of the Greene Gounty 
Bank, was then appointed administrator. Neither of the last 
two were nominated by appellant. F. A. hiteside slso acted 
a8 attorney for Clyde Linder during the time he wees adminise 
trator, #nd slso represented Dr. Horerd Burns, and the Greene 
County State Benk, two of the larrest creditors in the estate. 
Up to the time this proceedings was instituted, Mr, Whiteside 


advised appellant, ani was considered by her to be her attorney. 


At the time of his death, Davi Meade Fishback was 
seized and possessed of the real estste involved in this proceed- 
ing, being a farm of 310 acres and 2 residence in Carrollton, 
Illinois, which he and his femily resided in, as well as pere 
sonal property thet amounted to $12,483.10, The clains against 
the estate argrerated $44,650.63, of which Dr. Burns! was $18, 318,50, 
and the Greene County State Bank 914,083.38, leaving » deficit in 
the personal estate of about $29,000.00. Immediately after his 
appointment, Guy Lowenstein proceeded to take charre of the farn 
land and collect the rents therefrom, Appellant made no objection 
to this. On January ll, 1929, Guy Lowenstein filed » current re- 
port in which he reported hsving in his hends 2 bDalance of 
$11,057.97, efter paying 911 preferred claima, costs and expenses, 
and asked the court for authority to psy 24 per cent upon sixthe 
Class claima out of such balance, He further stated in hie ree 
port, thet in his judgment 1t would be unwise to sell the land, 
and if the sale of land be kept in abeyance, the price of farm 
lands might increase in value sufficient to pay the sixth-class 
Claims in full. The Court approved thie report, and ordered 
24 percent payment of the saixth-class claims, and finding it 
was not favorable at that time to sell the real estate, ordered 


the administrator not to be required to file ea petition to sell 
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real estate to pay debts until such time as creditors might 
insist on so doing, or until the price of real estste became 


more stable and said real estate be sold to better advantarce,. 


On January 14, 1929, and after the time for filing 
Claims had expired, appellant, on advice of her attorney lir. 
Whiteside, withdrew a claim which she had filed against the 
estate in the sum of $2,469.77, on notes of her husband, repe 
resenting money from her father's estate which she had loaned 
to her husbend, Clyde Linder, upon his appointment as admine 
istrator, continued to collect the rerits from the farm. During 
the time he was administrsetor,--2 period of sbout seven years-- 
he was never ssked to sell the farm by any of the creditors, 
and he did not file en anplicsation to sell the real estate be- 
cause of depressed lend velues, While he wag edministrator, 
he paid an additional dividend of 9 per cent upon the sixth 
class claims. Appellee iikewise continued to collect the rents 
from the farm, after he was appointed administrator, There was 
no demand made upon him to seli the real estate. He decided it 
was favorable to sell, 2s there did not sappesr to be much pros- 
pect of en increase of value, and on November 16, 1937--almost 
ten years after the issuance of original letters--Appellee filed 
his applicstion herein for the sale of said real estate to psy 
debte,. 


The only question involved in this case is whether 
appellee is «uilty of laches in his long delay in making ape 
phication, and whether there has been » reasonable excuse 


shown for this deley, 


While the statute of limitstions in Illinois fixes no 
time within which a claim ageinst the estste of a deceased 


person shall be enforced against the land of which he dies 
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seized, yet by analogy the time has Deen established by the 
courts st seven years efter his death unless there ia some 
valid reason for further delay. Goodrun v. Mitchell, 2356 I1l. 
183, 187; Hurlbut v. Talbot, 273 111. 299, 309; MeKean v. Vick, 


108 Ill, 375, 376, 


Appellee's resson for undue delay in the application is 
that creditors were “appessed sand lured to scquiescence by psy- 
ment of dividends and that they had a tight to believe that the 
application of rents from the farm toward the payment of their 
claims were sanctioned snd approved by. Louise Fishback (sypellant), 
and thet g0 lone as dividende were paid they would in the end 
gecure their money, and further thet appellant did not want the 
farm sold to pay debts end thet che ssked a creditor not to 


force the ssle of it," 


The proofs show that appellant was not anxious for the 
gale, but the responsibility for teking the initial steps in 
making application for sale of real estate to pay debts was 
not on her, but on the sdministrator and the creditors, iIt is 
also true thet she permitted the administrator to collect rents 
from the land and apply them to the debts, but under her testi- 
mony she st°tes that nothing hed ever been said to her about her 
heaving the rents on the lend. She further states that Mr. White- 
side, who was her legsl advisor, never told her she was entitled 
to these rents, and the first knowledge she had on this subject 
was after this application to sell was filed sand she engered 
Judge Hutchens as her lawyer. kre. Fishback testified that 
Whiteeide phoned her end she went to his office end he advised 
her that he expected the estate to be settled up shortly and 
proposed that she withdrew her cleim which was on file for 
$2,469.77, and thet he further etated to her; “If you will 


comply with this, I am sure you will cet six or eight thou- 
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sand dollers out of the estste." She atated that she then went 
to the court house and withdrew the claim. It anrenars from the 
record that at this time Whiteside wss representing the Greene 
County Bank, who had a claim of $14,000,900; and also the Burns 
Claim which wes over $18,000.00, Whiteside, in his testimony, 
edmits he advised her to withdraw the clsim, and further stetes 
thet the advice turned out to be bad, The creditors ¢ot all 
the rents for the intervening years as well as getting the 
surviving widow to relinquish what eppears to be » bona fide 
Cleim, and although it is probably A reasonable deguction from 
the entire record that both sides and everyone interested were 
wishfully hoping that lend values would edvance, there is nothing 
in the record to indicste that there was a binding bargain meade 


with appellant for the delay. 


To speculate on market values is not recognized es a4 
reasonable excuse for deley where it is the duty of en edminis- 
trator or executor to sell. Pope v. Kitchell, 354 111, 248,256; 
Vieries v. Krehmke, 295 Ill, 265, 2713; ®hite v. Horn, 224 111. 


238, 245; Gresham v. Brock, 212 Ill. 579, 582, 


This spplication not having been made until sfter the 
expiration of seven yerrs, the ourden to show justificstion for 
delay resta on appellee, The oniy proof made vy Appellee in 
meeting this burden is that land velues were depressed and that 
the widow lured them to slesp. We cannot hold that this 16 a 
reasonable excuse, particularly when edministrator makes anplica- 
tion to sell real estate to pay debts without offering to account 
to the Widow for rents received which belonged to her, end without 
offering to put her back in status quo on her claim thet was withe 
drawn at the instance of the sttorney for the two lerrest creditors. 
The decree of sale would have been more equitable and wholesone, 


1f the court below had ordered the administrator secount to Mra, 
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Fishback for the rents during the years intervening since the 
granting of letters to the time of ssle, and had ordered thet 

she be permitted to pro-rate with the other sixth-cless creditors 
on her cleain. If the decree is sllowed to stand as entered, it 
will take the entire farm, and deprive the widow of her claim 

and rents which she was entitled to, and which she would have 

had by following the procedure prescribed by law with resgone 
able dispatch, To leave this decree stand would be an imposi-~ 


tion on Mre, Fishback and would work an injustice. 


For the reasons herein stated, the decree of sale of 
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OM GOUNTY COURT 


EENE COUNTY, 


LOUISE FISHBACK, Inpleeded 11 th : 
David D Fishback, Peter H 
Gastleteny Archie i railaten : 


and Peul’ Fullerton, HONORABLE le 


Defendent-Appellant, JUDGE PAE 
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ERE Bg gm meer nacre ns NNER TO ANN ee ep . wena 
This is en sppeal from the decree of the Qounty 
¢ourt of Greene Sounty, ordering a ssle of real estate to 


pay debtea, 


David Meade Fishback died on December 6, 19°27, 
testate, leaving surviving as his sole heirs st law the 
Appellant, and one son. The Widow wae appointed executrix 
under the Will, but did not ocualify and nominated her ne- 
phew Guy Lowenstein, who was appointed administrator with 
will annexed, Frank A, Whiteside, a lawyer of Carrollton, 
Illinois, was employed as ettorney for the estate. The 
Walz was admitted to probate ani letters issued under date 


of January 4, 1928, Under the terms of the Will, after 
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the payment of debts and funeral expenses, all the property 
went to the surviving widow, Guy Lowenstein continued to 
act as administrator until warch 10, 1950, when he resiened. 
Clyde Linder, Cashier of the Greene dounty Bank, was then 
appointedeon March 15, 1930—e« and continued to ect until 
October 7, 1937, when he resigned. Appellee, president 

of the Greene County Benk, was then appointed administrator, 
Neither of the lsst two were nominated by appellant. F. A. 
Whiteside also acted as attorney for Clyde Linder during 
the time he was administrator, and also represented Dr, 
Howard Burns, and the Greene County State Bank, two of 

the largest creditors in the estate, Up to the time this 
proceeding was instituted, Mr. Whiteside sdvised appellant, 


and was considered by her to be her attorney. 


At the time of his death, David Meade Fishback 
was seized and possessed of the real estate involved in 
this proceeding, being a farm of 3510 acres and a residence 
in Carrollton, Illinois, which he and his family resided 
in, ss well as personal property thet amounted to $12,488.10, 
The claims apeinst the estate spgregated 444,600,635, of 
which Dr, Burns! wes $18,318.50, and the Greene County 
State Bank $14,083.38, lesving 2 deficit in the personel 
estate of about §29,000,86, Immedietely efter his sppointe 
ment, Guy Lowenstein proceeded to take charge of the farm 
land and collect the rents therefrom, Appellees made no 
objection to this. On January 11, 1929, Guy Lowenstein 
filed s current report in which he reported having in his 
hends sa balance of $11,057.97, after paying ell preferred 


clsims, costs and expenses, and asked the court for author 


169 


kal 


~ “Ss 


ytasgorq eld Ifa ,eeaneqxe Lonoke’ futa eadeb to ¢nemyer acid 
of bevatituos stasenswou yw) swob iit galvivewe iff od 3 ow 
oir gieet sa nariw alte OL Horrsiy £5 nas nodes tniabs BA sos 
send saw , £026 wood envexd edt to satsaay ctobatd ebyL0 
LE sus Soe o3 beunitnoo brie GOL BE ‘gual homed ntogne 
Srebie sec wsellaqaa "bem! pate ori fect SSOL ws radod 00 
odetsetatihs dbedriioggs aed pal .to86 yinuod Pah 4 Bat te 
a eftiatiegas xe bet anton orer owt Saal ects te roid Ler 
antau ahatd @ gheiD sok yentosta 2b botos oe fe sbteod tnt 
“AG betnseevast oe ts Bee roderdutatmbs: Few arf ents ang 
to ow? anak et ave ‘yaaw0d erserd ett fea enue tsawoll 
a bits aul it bas of ql ,etatee ert nt erod tbews seogtal ents 
.tarlfeoqe beelvha sient law. nil bedit tient ase antbesoord 
»Yortotts var od. ot sot e bosebtenoo * new bas 


“Abadda kt obae’ btvet tases ett to emis ett tA hh 
ni bevlovnl states fsex exit to beeeeasody brs bos tes, aeu 
ponebiest a bus eetea O10 to met 6 yoted cgalbss dong atria 
“‘bebtact ylins? a tel baa ed dokde seLonti il os Lfowzad ng 
.OL O88 S68 oF hetavoma tart? vredora fancareg aa ‘few ea nt 
to BO. OHO Phe , betagetgyys egates: ent Senteya amtato en? 
awd enserd sit brs 20. B16 .aLe RAY ‘eate a Hobbs 
Lanoe req ‘ost wh. tote ® getveel . BE .28040.58 And et ate 
mtafocws efi u9tis ‘ied sthemml 8 .000483%, duoste. to giates 
mies edt to, egradde adet oF . _Rebeooorg akedpcerod wo. eiaoe 
ont sham se liogyA saortora dd, ate oat. toelioo bs bast. 
_Shetenewo “HO 2805 LL. eeuned #0 vetdte ot no ssoot de 
pit nf gnived bedroqet eri do tetw.. ak ‘Frogs, SreNAwD,, 3. belth 
horistets ‘ifs gatyaq vette sT8 ,F90aLL8 to, gone isd 9 sbasd 
reaatis, 10%, otal Bly enld bean fan, _speeascne og, n7e08, seedy 





GR % B-. 


~~ 


ity to pay 24 per cent upon sixtheclass claims out of such 
balance, He further stated in his report, that in his 
judgment 1t would be unwise to sell the land, and if the 
Sale of land be kept in abeysnce, the price of farm lands 
might increase in value sufficiently to pay the sixth-class 
claims in full, The Mourt approved this report, and order- 
ed 24 paseout payment of the sixtheclass claims, and find- 
ing 4t was not favorable at that time to sell the real 
estate, ordered the administrator not to be required to 
file a petition to sell resl estate to pay deots until 

such time es ereditors might insist on 30 doing, or until 
the price of real estate beceme more stable and said real 


estate be sold to better advantage. 


On January 14, 1929, and after the time for 
filing claims had expired, appellant, on advice of her 
attorney ‘ir, Whiteside, withdrew a claim which she had 
filed sgainst the estate in the sum of $2,469.77, on notes 
of her husband, representing money from her father's estate 
which she had loaned to her husband. Clyde Linder, upon 
his sppointment as administrator, continued to collect 
the rents from the farm, Daring &ne time he wes edmine 
istrator,——. 2 period of ebout seven yearsee he was never 
asked to sell the farm by any of the creditors, and he did 
not file an application to sell the real estate because of 
depressed lend values. While he was administrator, he 
paid an sdditionel dividend of 9 per cent upon the sixth- 
Class claims, Appellee likewise continued to collect the 
rents from the farm, after he was appointed administrator. 
There was no demand made upon him to sell the real setate, 
He decided it was favorable to sell, as there did not appear 


to be much prospect of an increase of Value, end on Nov- 
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ember 16, 1937 m= slmort ten years efter the issuance of 
original letters—sAppellee filed his application herein 


for the sale of said resl estate to pay debts, 


The only aquestion involved in this case is 
whether appellee is cuilty of laches in his long delay 
in waking application, and whether there has been 2 reason- 


able excuse shown for this deley. 


While the Ztetute of Mimitetions in Illinois 
fixes no time within which so claim areinst the estate of 
& deceased person shall be enforced agsinst the lend of 
which he dies seized, yet by analogy the time hes been 
established by the courts st seven yeers efter his death 
unless there is some valid reason for further delay. Cood- 


ee 
run V. Beta hca 236 I11. 185, 187; Hurlbut v. Telbot, 275 


~~. 
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Ill. 299, 509; McKean v. Vick, 108 Ill, 573, 576, 


ee ced wt Te 


Appellee's reason for undue delay in the applica- 
tion is that creditors were “appeased and lured to acaquies-— 
~ cence by payment of dividends and that they had = right to 
| believe that the application of rents from the farm toward 
the payment of their cleims were sanctioned and approved 
by Louise Fishback (appellant), and that so long as dividends 
were paid they would in the end secure their money, and fure 


ther that eppellant did not want the farm sold to pey debts 





end that she asked a creditor not to force the aale of it." 


The proofs show that appellant was not anxious 
for the gele, but the responsibility for taking the initial 
steps in making application for sale of real estate to pay 
debts was not on her, but on the administrator and the 


creditors, It is also true thet she permitted the sdminis- 
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trator to collect rents from the land snd apply them to 

the debts, but under her testimony she states that nothing 
hed ever been seid to her about her having the rents on 

the land, She further states that iir, Whiteside, who was 
her legal advisor, never told her she wes entitled to 

these rents, and the first knowledge she had on this subs 
ject was efter this application to sell was filed and she 
engaged Judge Hutchings as her lawyer, Nrs. Pishbakk tea- 
tified thst Whiteside phoned her and she went to his office, 
sind he advised her that he expected the estate to be settled 
up shortly and preposed that she withdraw her claim which 
wes on file for $2,469.77, and thet he further stated to 
her; “If you will comply with this, I am sure you #111 get 
six or eight thousand dollars out of the estste." 3he 
stated thst she then vent to the court house and withdrew 
the claim, It sppears from the record that st this time 
Whiteside was representing the Greene County Bank, who had 
a claim of $14,000.66; and slso the Burns claim which was 
over $18,090.8& ‘Yhiteside, in his testimony, admits he 
advised her to withdraw the claim, snd further ststes thet 
the advice turned out to be bed. This lawyer was represent- 
ing adverse interests. in this transaction Appellant got 
the worst of it, to the advantege of Whiteside'e other two 
clients. The creditors sot ell the rents for the interven- 
ing yeers as well as cetting the surviving widow to relin- 
quish what eppears to be a bona fide claim, and elthough it 
is probably a reasonable deduction trom the entire record 
thet both sides and everyone interested were wishfully 
hoping thet land values would advance, there is nothing 


in the record to indicate that there was e binding daresin 
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made with sppellant for the delay. 172 
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To speculste on market values is not recognized 
as a reasonable excuse for deley where yee the duty of 
an administrator or executor to sell, Pope XN. Kitcheil, 
_ Til, 248, 256; Vierieg ve Krehuke, 295 Ill. 265, 271; 


eal 
intte v. Horn, ac Seam 258, 245; Grehem v. Brock, 212 I11. 


579, 582, _S 


This application not heving been made until sfter 
the expiration of ot the burden to show Jjustifica= 
tion for delay rests on appellee. The only proof mede by 

Appellee in meeting this burden is thet land values were 
depressed and that the widow tied. thew to sleep. ‘Ye can= 
not hold thet this is a reasonable excuse, perticularly 
when administretor makes application to sell real estete 
to pay debts without offering to account to the Widow for 
rents received which belonged to her, and without offering 
to put her back in status guo on her claim that was with- 
drewn at the instance of the attorney for the tro lergest 
creditors, The decree of ssle would have been more eauite 
able and wholesome, if the court below had ordered the 
administrator account to Mrs, Fishbeck for the rents dure 
ing the yeers intervening since the granting of letters 
to the time of sale, and had ordered that she be permitted 
to pro<rate with the other sixth-class creditors on her 
Claim, If the decree is allowed to stand as entered, it 
will take the entire farm, and deprive = the fidor of 
her clesim and rents which she was entitled to, and which 
she would have had by following the procedure prescribed 
by law with reasonable dispetch, To leave this decree 
stand would be an imposition on Mrs, Fishbeck, 2nd would 
work an injustice, particularly when it resulted from 4 


lawyer trying to serve Clients with sdverse interests, 
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For the reesons herein stated, the decree 
of sale of the Sounty Zourt of Greene Sounty is hereby 
reversed and cause remanded, 


REVERSED AND REWANDED, | 
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IRENE KATHERINE THIELEN, é f i ~ 
Appellant, f § 
-VSe- s ¥ 
VINCENT | THIELEN, 
eee. 


Appeal from Circuit Court, McLean Soa 
January Term, Awd. 1939: 29 91 A. 6 27 


Gen. No. 9176 Agenda No. 8 


Nr. Justice Fulton delivered the opinion of 
the Court. 


On the 25th of January, 1957, a Decree was 
entered in the Circuit Court of McLean County 
awarding a divorce to the Appellant, Irene 
Katherine Tnhielen, and against the Appellee 
‘Vincent Paul _Jhielen, on the grounds of 
desertion. There were no childcren perm of the 
marriage and the Decree required the Appellee 
to pay to the Appellant the sum of $125.00, per 
month, and the use of the Homestead premises 
located at 1518 Last Grove Street in the City of 
Bloomington, Illinois. There were other provi- 
sions concerning the use and division of property. 

On the 25rd of August, 1938, the Appellant 
filed a Petition in the Circuit Court praying 
that the Court modify the said Decree of Divorce 
in the following respects: : 

1. That the monthly payment of $125.00 
be increased; 

2. That part of certain insurance monies 
alleged to be due the Appellee be 
given to the Petitioner; 

Se That she be awarded one-half of the 
net income from two grain elevators 
and a farm belonging to the Appellee; 

4. That she be awarded a one-half interest, 
together with her dower rishts, in the 
said elevators and the farm. 

The grounds advanced by the Appellant for modifi- 
cation of the Decree were that she was under medi- 
cal care and needed additional funds to pay doctor 
bills; that she could not make both ends meet on 
the sum of $125.00, per months; that due to the 
condition of her health and the fact that the 
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surroundings in Bloomington, Illinois, where her 
Homestead is located, are utterly incompatible 
with the state of her mental and physical well- 
being, the Petitioner was not able to reside in 
the house on East Grove Street in Bloomington, 
Illinois, and was obliged to pay considerable sums 
for lodging each month while residing in Chicago. 

The Appellee filed a motion to strike the Petition 
contending that the subject matter was res ad judicata; 
that the petition did not state or allese any change 
in the circumstances or conditions of either of the 
parties or any other matter which would justify the 
Court in modifying said Decree. The case went to a 
hearing before the Court without any further answer 
or denial being filed, It is apparent that the 
motion to strike was considered as an answer to the 
petition because oral testimony was introduced by 
both the Appellant and Appellee on the hearings. The 
Petitioner testified that she was living at the 
Edgewater Beach Hotel in the City of Chicago, and 
also in detail explained the cost of living respect- 
ing food, clothing and many other incidental expenses. 
It included such items as Lodce Cues, tuition at a 
Law School and Doctors bills. Her’ conclusion was 
that the payment of $125,00, per month was totally 
inadequate to meet her necessary living expenses. 

The Appellee testified that he spends less than 
$75.00, per month for food, clothes and lodging, and 
that he is paying the Appellant more money each month 
than he has for himself; that he has paid the taxes 
on the Homestead premises each year, and that his 


i income was less than at the time the Decree was 


entered. 

The Court denied the petition to modify the Decree, 
and it is that ruling or tne’ court which» the Appell- 
ant seeks to reverse by this appeal, 

Sec. 19 of the Divorce Act provides, that the 
Court may make such order touching the alimony and 
maintenance of the wife as from the circumstances of 
the parties and the nature of the case shall be fit, 
reasonable and just; and the Gourt may, on application 
from time to time, make such alterations in the allow- 
ance of alimony and maintenance as shall appear reason- 
able and proper. 

The application for an alteration or modification 
of the Decree is always addressed to the judicial 
discretion of the Chancellor, and, ordinarily, in 
the absence of fraud in procuring the Decree, the 
inquiry is, in all cases, whether sufficient cause 
has intervened since the decree to authorize or 
require the Court, applying equitable rules and 
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principles, to chanse the allowance. Cole v. Cole, 
142 Ill. Page 21. Smith v. Smith 334 Ill, 370. 

The question presented to the Court in this 
case, therefore, was whether or not the circum- 
stances of the parties had changed sufficiently 
to warrant the alteration and modification of the 
allowance awarded in the original Decree. 

It appears to this Court that the needs and 
necessities of the Appellant have been created 
by her own acts and conduct in desirin;; to live at 
a Hotel in the City of Chicago where the expenses 
are much larger than her mode of living to which 
she had been accustomed at the time the oricinal 
Decree was entered. ‘There is no proor that the 
ability of the husband to contribute or pay a 
larger sum per month has changed. In fact the 
testimony in the case shows that his ability to 
pay has diminished since the entry of the Decree. 
The fact that the Appellant. is dissatisfied with 
the terms of the former Decree is not sufficient 
to give the Court power to alter or modify the 


‘allowance. 


There is no basis in the proof. for sranting to 
the Appellant the other additional property rights 
she seeks. To grant such relief would be equiva- 
lent to veversing the action of the Chancellor in 
the orisinal Decree. The partics had their day in 
Court with the risht of appeal if the Decree was 
deemed erroneous and the Circuit Court had no 
power to chanze or modify such Decree upon the 
same facts which existed at the time of its entry. 

The Chancellor heard and saw the parties on 
the hearing of this petition and his ruling in 
denying the prayer of the petition seems to us 
entirely just and correct. The order or Decree 
of the Circuit Court is therefore affirmed. 
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STATE OF ILLINOIS 


APPELLATE COURT 


299 1h 427 
FOURTH DISTRICT LOA | 
wen QE TOBER a ssusnsnnon TERM, A. D., 19....2.8. 


At an APPELLATE COURT for said Fourth District, State of Illinois, begun and held 
at Mt. Vernon, in said State, on the...@PtRdary Of QGLORER. occu , the same being 
the Fourth Tuesday in said month ol......... SES) 1) Sa eee ee , 19...28, said term of 


said Court being held according to law. 


PRESENT: 


Hon. 0. gS) 508 DN OS a 5 SR re Presiding Justice 


5 Koy mma 7 2A <4 DA Ol ad t= 8 8 ©. a ee Justice 

Fon. cones 1502054 5969) 0994) 205 9 D> Se ee , Justice 
= WADLDER M...BUCKHAM ou, Clerk 
sore 5 hy B12) B Pare Bo BO UY Senet mS Ty a 


Court opened by proclamation. 


ATTEST: 
vommarWaller M. Buckhary cmun Clerk 
BE IT REMEMBERED, that afterward, to-wit: On theermu.\wW.unen i ee day 
(o} a eer March vcs _ A.D. 19.29, there was filed in the office of the said Clerk 


of said Court, an opinion of said Court, in words and figures following, to-wit: 





STATE OF ILLINCIS 
APPELLATE COURT 
FCURTH DISTRICT 
CCOTC3ER TERM, A.D. 1958 
Term No. 5 Agende No. 14 
IKE MCCRE, 
Appellee 
Vs. Appeal from the Circuit 
METRCPCLITAN LIFze IN- 
SURfNCE CCHPANY, @ 


coryoraetion, 
Appellant. 


Court of Saline County. 


Ne eS ws se wes 


Murphy, J: 

This action was to recover on an industriel life 
policy issued oy the defendant on the tife of Vallie 3B. Moore, 
the wife of the plaintiff. The suit wes started before a jus- 
tice of the peace and therefore is without pleadings. Plain- 
tiff recovered &@ judgment in the circuit court and cefencent 
éppeels. 

The méteriel policy provisions were thet tne policy 
constituted tne entire agreement, that if tne insured was not 
alive or not in sound health on tne date of issue then in such 
case the insurer mey declare the policy void and its liability 
Shéll ce limited to @ return of the premiums paid, except in 
ease of fraud in whicn case the premiums were toa be forfeited 
to the company. The policy wes incontestable after it had been 
in force during the lifetijue of the insured for one year from 
date of issue. 

The insured made application for the policy August 
15, 1535, it was issued September 1 and insured died March 14, 
1936, from pulmonary tuberculosis. The premiums were all paid. 
There was no mecical examination prior to the issucnce of the 
policy. Defendant contends that insured was sufferin, from tne 


G@iseese from which sne died «at tne time of the mekins of the 
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&pplication and the issuance of the policy and thet therefore 
she wes not of sound health and that the policy is void end it is 
only liable for a return of the premiums for whicn it made proper 
tender. 

On the tack of the application and immediately pre- 
ceeding certain questions and answers appears the following, 

"To induce the Metropolitan Life Insurance Company, to issue 
Policy ana <s consideration tnerefore I agree, on benelf of my- 
self end of iny otner person who shell heve or cleim interest 
in any policy issued under this epplication." The meterizl pert 
of the applicetion tnen states thet she had never had tubercu- 
losis, thet she wes tnen in sounc heelth and hed no physical 
defect or infirmity; that she hed not been uncer the care of a 
physician within three yeers except for occasional headache. It 
concludes that statements recorded ere. true and complete and 
she egreed that eny misrepresentction would render the policy 
void and thet the policy should net oc binding unless upon its 
date she was alive and in sound heelith. 

Defendant offered tha applicetion in evidence and 
plaintiff objected on the grounds thet the policy constituted 
the entire contract and that the éapplicetion was therefore im- 
materiél. The case wes being tried without é jury end the 
court admitted it subz;ect to the objection, 

the stctutory provision Sut. Sec. 661, Chipt. 73 Ill. 


ey. Stat. wiich requires thet a copy of the epplicztion should 


4 


}~ af 


be endorsed upon or attccnhed to the policy end made a part there- 
of end thet the cpplicétion and policy snall constitute the 
eutire contrect hes no cpplication to industrial policies Sec. 


ay 
Bk 


6. in view of the statute and the policy provision that the 
policy constituted the entire contract the application was not 
acmissible <s being @ pert of the contract of insurance but it 


wes aamissible upon tne question whether there was preliminary 


fraud in the application. It is evident thet the representations 
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sonteinucd in the epplication formed the inducement to th. usicn- 
dent te meke tne centrézet. No necical cxéwinetion hivin, oeen 
node it was the unly source of knowledge for difanceat to know 
of applicant's physical concition. It is true thet since the @p- 
plicetion was not attnched to the policy or made @ pert of it 
thet the matters steted thorcin were representations and not 
werrenties, Spence vs. Central Accident Insurcnee Co. £36 Ill. 
444 but froud would viticte the policy and « false representetion 
as to a matcrial fect knowingly mcde would constitute fraud. 
The application was admissible on the issue of fraud. 

The evidence discloses that insured was treated oy three 
doctors prior to making the epplicetion. Dr. Johnson carly in 1935 
Dr. Beltz, July 1935, Dr. Skelton 1934. Ali these dcoctors testi- 
fied. Dr. Johnson stetcd that he treated insured for a cold but 
that a his opinion she then hed pulmonary ‘Luberculosis but thet 


he told the insured she hed & colu. Br. Seltez stated ne treeted 


her for generél debility which in His opinion hea existed for a 


few months bcut he cid not give it ¢% his opinion that she then had 


oO 


tuberculosis. Dr. Skelton treated her for headache in 19354. 
November 2, 1935 insured entered Bochne Tuberculosis 
“ospitel at Evensville, Indicnae for treatment ane wes discharged 
November 17. At the time of the first entry, in connection with 
her examination, she geve a history of her case.- This became 
pert of the hospital records and was introduced in evidence by 
Gefendent. Pleintifi ning various grcunds. Pro- 
per foundation wes laid end the contents of the history sheet 


was materiel to tu: issve of fraud. Hrenicke vs. Prudential Ins. 


“G0 £60 T1ll. Bodo. 6st . 
The history sheet as teken oy ir. Weod showed thet 


in July 1634 insured spit up @ little tlocd cut ene thought it 
wes throat trouble, thet in January 1935 si. hed influcnze cnd 


Stayed in bed one week end cfter thet her neelth wes bid. In Mz 


she developed « cold and started couzhing more end begzn to ex- 


Term No. 5 Agendse. No. 14 
pectorete. She hed night sweets end lost weight and strength, 

In Mey her physicien put her in bed dicgnosing the cése es tuber- 
culosis. While in bed she gzined some weisht cnd felt better. 
Dr. Crim who ccnducted the physicczl excminetion ct the 3cehne 
Hospitel testified thet upon ner first entersnce November 3, 

1635 she hed reles over the upper lobe of the right lung and 
roughened breething over tee uppsr lobe of the left lune, thet 
réles indiceted some pctnolozy in tnet loves which cfteor cn X-rcy 
end spectrum test wes determined to be tubcreulosis. He gave it 
cS his opinion that she had been so afflicted for six months prior 
to hor first. .exenine tion. 

Thc only countcr evidence is the testimony of the 
plciatiff. He stetcd thet on the date of the issuance of the 
policy the insured wes in g00d Acelth end that sne did her work 
caring for the home. He knew of her baing treated by the several 
doctors mentioned but steted thet ne did net know of the tuber- 
culosis until after she entered the Bocnhne Hospital. 

In Sulski vs. Metropolitan Life Ins. Co. 196 Ill. 
app. 76 the court neld that the fact of the sound heclth of the 
insured at the dcte of tne policy wes whet determined the lic- 
Sility of the insurer, not the eypcrent necith of tne insured or 


1 


anyone's bolisf thet the insured wis in sound nealth <.t that 
time. 

Under ths evidence we are constrained to hold that 
tne insured nec tubcsrceulosis on the dato of the issuance of 
the policy cad thet she head knowledgc of her condition at the 
time She mode the ¢cpplicition. Tne statements in the cpplica- 
tion cs to her heclth cond that she nad never been cfflicted 
with tuberculosis were material representetions to the issucnece 
of the policy end the known falsity of the seme constituted 
fraud < 

Cne afflictcd with pulmonary tubzrculosis is not of 


sound health as < metter of law. Gecrroll vs. Metropolitan Life 


i 


ee 


Ins. 9o. 258 Ness. 249, 154 MN. &. 757; Levanaoski vs. Equiteble 
Etie ss "hie Go. 10S Nes Ll. 646, 1O7 A. 216, 

Counsel for plaintiff rclics upon Welsh vs. Pruden- 
ticl Ins. So. 685 Ill. App. £26. In the Welsh case statements 
in the cpplicction were held to bc representztions and not war- 
rantics. The distinction between the Welsh ccse and the one at 

ar is that in the Walsh case the court found that statements 
were not knowingly false while in this the evidence of the hos- 
pital record shows that insured hed been told wecks before the 
épplicction thet she had tuberculosis cand thc symptoms she had 
&s given by ner for the history sheet were such ¢S are univer- 
sally known to cccompany tuderculosis. 


For tne reasons assigncd the judgment is reversed. 


. . Reversed. 
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; Pye _JAMES R. _MCLAUGHLIN - Sse , Clerk of the Appellate Court, within 


and for the Fourth District of the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true 
copy of the OPINION of the said Appellate Court in the above entitled cause of record in my Office. 
In TESTIMONY WHEREOF, L-have set my hand and affixed the seal of said Court at 





Mt. Vernon, this a _|_day of ; ; October, A. D. 19 60. 


f AANk = EEN 4 Wk ecg hii 
Clerk of theAppellate Court. 
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STATE OF ILLINOIS v6 \ j 
APPELLATE couRT = / | j 
FOURTH DISTRICT A } 
OCTOBER TERM, Ae De 1938. 
Term No. 20 : Agenda No. 8 
Executor and Trustee of the Last Will SFuaea FF OA gf $) 
YJ telhe VE 


and Testament of JOSEPH KARNER, Deceased,~ 
Appellee, 

Appeal from 

the Circuit 

Court of St. 

Clair County, 

tii inois. 


VSe 
DORA KARNER, BENJAMIN KATZ, DAVID KARNEH, 
Syek Karner, Libo Spiegel, the Unknown 


Heirs and Devisees of JOSEPH KARNER, 


UNION TRUST COMPANY OF EAST ST. LOUIS, 5 p Perens 
j 
| 
{ 
i 
{ 
Deceased, and Unknown Owners, Defendants, 
i 


Maurice S. Karner, Appellant. 


/idarphy,d: 

This suit was started by the executor and trustee 
of the Last Will and Testament of Joseph Karner, deceased, 
to construe said will and for directions. The testator left 
one son, his only heir at law who is defendant appellant on 
this appeal. 

The will after directing the payment of debits and 
certain specifie legacies to testators former wife and a 
nephew, bequeathed one half of the residue to his son and 
as to the other one half he disposed of it as follows; 

_ "The balance of my estate shall be bequeathed to the follow- 
ing persons; David Karner's children-Lee Karner's children 
and Syek Karner's children, all residing in Poland--in the 
State of Woline, County of Kraminits and Town of Lonovitc. 
Also Libo Spiegel and children, all residing in Russia-- 
State of oline, County of Zaslof and Town of Belaratka. 


This balance of my estate shall be divided equally among 
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my relatives' children and the money shall be immediately 
sent to my relatives in kurope, who are in starvation, 
after my decease." 

The court entered a decree construing various 
Clauses of the will and gave the executor certain directions. 


This appeal is from that part of the decree which construes 


the paragraph above set forth. The construction placed upon 
£4 was that the bequests therein provided for should go to 
the children of David Karner, Lee Karner, Syek Karner and to 
Libo Spiegel and her children share and share alike and that 
all of said legatees should share per capita and not per 
stirpes. Defendant appellant contends in this court thet 
the evidence shows that the legacies lapsed by reason of the 
death of the legatees before the testator and that the one 
half descended to him as intestate property. Considerable 
evidence was introduced to sustain thet contention. That 
question was not raised by the pleadings and it does not 
appear that the trial court made amy finding upon it. It 
cannot be raised for the first time on appeal. 
Defendant-appellant further contends that the clause 
is so indefinite and ambigious as to a designation of the 
beneficiaries that it should be decreed to be void. The be- 
quest is that the balance shall go to David Karner's children, 
Lee Karner's children, Syek Karner's children and to Libo 
Spiegel and children. The evidence shows that David Karner, 
Lee Karner and Syek Karner were brothers of testator and that 
Libo Spiegel was a cousin. There is no need to cite author- 
ity to the proposition that property may be bequeathed to the 


children of a certain named person without giving the names 


of the children. The persons who take are those who can qualify 


as belonging to that class. Whether there are persons who can 
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qualify is another question and one that is not before this 
court on this appeal. The first part of the clause is an 
absolute bequest to the children of the persons named except 
as to Libo Spiegel and she is included as one of those to 
take with her children. 

The sentence that "this balance of my estate shall 
be divided equally among my relatives' children" refers to 
the one half which is the subject of this bequest and the 
word my relatives’ children refers to the children of the 
three brothers and the cousin and her children. The latter 
pert of the sentence that "the money shall be immediately 
sent to my relatives in Europe who are in starvetion efter 
my decease" is not the creating of a new bequest, but is a 
direction to the executor as to payment. The words "relatives 
in Europe" refers to the same persons previously mentioned 
that is the children of his brothers and his cousin and her 
children and the words "who are in starvation after my decease" 
is not a reduction of the bequest given in the first part of 
the clause but is a direction to the executor to make payment 
immediately to those who had been previously named that were 
in starvation. 


The court correctly construed this clause of the will 


ree ——— 
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and that Aine ia bors decree sppealed from is affirmed. 
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STATE OF ILLINOIS i j ra 
APPELLATE COURT S 
FOURTH DISTRICT 
OCTOBER TERM, A.D. 1938. 
Texm No. 32 Agenda Noe 23 


RUDY PHILLIPS, Next Friend 
of Bluford W. Logsdon, 
Plaintiff, 


Petition for writ of 
Mandamus. 


VSe 


WILLIAM Le FORD, Judge of the 
County Court, Gallatin County, 
State of Illinois. 

’ Defendant. 


A ee ee. ES ee. ee 


Per Curian: 

Rudy Phillips, a minor by her next friend filed in 
this court an original petition for a writ of mandamus acainst 
William Le Ford, Judge of the County Court of Gellatin County 
end seeks by this original proceeding to mandamus the seid 
respondent as county judge to compel him to take such court 
action as may be necessary to require the administrator of an 
estate pending in his court in which petitioner is interested, 
to file revort and take other steps in the administration of 
said estate. This action is not in aid of any proceeding 
pending in this court and this court has no jurisdiction in 
such an action. People vs. Knodell 40 Ill. App. 101; Jennings 
vs- Horton 59 Ill. App. 519. 

Petition dismissed. 
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STATE OF ILLinoIs ; rd gt" 
APPELLATE COURT =” 
FOURTH DISTRICT 
OCTOBER TERM, Ae De 1938. 
Term Noe 38 Agenda No. 24 
: Ss 
a 6 q) 
BEN HUGE, 299 1.A. 628 
Appellee, 
VSe Appeal from the Circuit 


Court of St. Clair County, 
ILLINGIS CLITRAL RAILROAD Illinois. 
COMPANY, a Corporation, 


Appellant. 


ON De OE ES 


Per Curiam: 

By this action plaintiff seeks to recover damages for 
personal injuries sustained when the automobile which he was 
driving was struck at a private crossing by one of defendant's 
trains. Pleintiff recovered a a Judgment for 44000. from which 
defendant appeals. to 

Various points are alleged as erounds for reversal 
but only two have been arguede All others are deemed to have 
been waived. The two argued are that uo negligence is proven 
and thet plaintiff cannot recover because of his contributory 
Negligence. Both questions were reised on the trial by a4 
motion for a directed verdict. 

The complaint contains three counts, the first charges 
that the defendant had for 15 years prior to the accident sound- 
ed a whistle at this crossing but that on the occesion of the 
accident it negligently failed to give such warning. The neg- 
ligence charged in the second count is that immediately west of 
the crossing the track has a sharp curve that runs through a 
deep cut with a bank on the right-of-way to the north of the 
track and that defendant permitted weeds, brush and trees to 


grow on said bank so that it obscures the view to the west for 


one who is at or near the crossing, that the defendant had 
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knowledge of such dangerous condition and that it neslicently 
drove its train toward said crossing without giving warning 

of any kind. The third count charges feilure to ring the bell 
and blow the whistle as required by statute at public crossings. 
Defendant denied ali charges of negligence. 

Plaintiff resided on a farm near Belleville that was 
severed by defendant's right-of-way, the residence and other 
farm buildings were loceted nortn of the right-of-way. The 
private crossing where the accident happened furnished plaintiff 
the means of ingress and egress to the land south of the track 
and the public highwey. The crossing was about 200 feet south 
and east from the house and there was a slight down grade from 
the residence to the crossing. 

A short distance west of the crossing the track curves 
to the north and west. At the curve it passes through a cut 
leaving a bank on the right-of-way to the north of the track. 

At the time of the accident the bank was overgrown with weeds, 
brush end small saplings. fhis growth extended to within six 
er seven feet of the north rail. The growth extended to within 
125 to 150 feet of the private crossing. 

Plaintiff testified that he drove slowly toward the 
crossing and stopped with the front end of his car 8 or 10 feet 
from the nearest rail, that he looked west and stood there for 
several seconds looking and listening for a train and not seeing 
any and not hearing any train shifted to low gear and started 
across the crossing. He drove in low gear and continued to 
drive until the collision. The driveway over the crossing curves 
so that an automobile does not cross at right angle to the treck. 
The train was 75 or 80 feet away when he first saw ite He stated 
that when his automobile was stopped the point where he was sitting 
to the nearest rail was 12 to 14 feet and at that point his view 
to the west was unobstructed for 300 feet and beyond that he 


could not see. He stated there was no whistle blown or bell rung. 
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At the time of the accident it was raining and the window 
on the driver's side was open but the others were closed. 

Marilyn Emge, a daughter of the plaintiff, who was 
riding in the back seat testified that plaintifi stopped the 
automobile 8 or 10 feet from the treck, that plaintiff looked 
and listened for a train and thet it was stopped for three or 
four seconds. She testified that no signal of any kind was 
given by the train crewe 

Plaintiff's wife and son, Ben, were in the house and 
both testified that no whistle sounded or bell rune. Cletus 
Biver, an employee was in one of the farn buildings and he 
testified to the same. 

Three men residing in that vicinity were called to 
testify for plaintiff and all of them corroborate plaintiff's 
evidences as to the growth of weeds and brush on the bank and 
the obstruction it furnished to one looking to the west from 
the crossing. 

The evidence is that from a point between the rails 
at the crossing the view was unobstructed to the west for a 
distance of 600 to 800 feet. Five fect north of the crossing 
the open view was 400 feet and 8 to 10 feet north it was reduced 
to 500 feet. 

Plaintiff had resided at the place for 15 years, was 
well acquainted with defendant's operation of its trains over 
this track and conditions at the crossing. ‘The train crew in 
charge of train were likewise familiar wita the conditions at 
the crossing. 

It appears that this track was used almost exclusively 


for east bound trains and that this train was going the ¥susl 
direction and on the regular schedule. The train consisted of 


en engine and eleven cars and wes running 45 miles per hour. 
In consideration of the appeal in the Marilyn imge 
Case growing out of this same accident we held that there was no 


statutory duty resting on defendant to give statutory signels 
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when the trains approached this crossing but that aside from 
Statute there was a comion law duty to give notice of the 
approach of trains at all points of known or reasonably 
apprehended danger. C. & As ReRe COw vse Dillon 123 I11. 570; 
CoBe & Qe ReRe CO vse Perkins 125 Ill. 127; Co. & Ae ReRe Cow 
vse Sanders 154 Ill. 551; I.-C. Ree Cow vse Scheffner 106 Ill. 
Appe 5644; Coyne vse C.C.Ce & SteLe Ry» Co» 208 Ill. App. 425. 

If the conditions shown at this crossing meade it a 
place of danger than it was under a comnon law duty to give 
notice of the approach of its trains for the conditions shown 
to exist were such that it had full knowledge of their existence 
or was charged with knowing of the sane. | 

Whether the crossing was a place of danger was a 


oe 


question of fact and there ls ample Syadenos in ‘the record to. 


i iets bias court's ruling in subaitting that aati to the 


dary the jury by their verdict Raven found that the crossing 


. linet 


was & place of danger it was also fi ae of fact wie Sib 
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a ehece is a sharp conflict in the evidence as to whether 
a whistle was blown or bell rung. Plaintiff and some of his 
witnesses testified positively that none were given while the 
train crew testify with equal emphasis that both were given. 

There wes some evidence introduced by plaintiff to the 
effect thet it had been the custom of the defendant for many 
years to blow a whistle and ring a bell at this crossing but as 
to whether there was sufficient evidence to support the court's 
ruling in submitting those counts charsing such negligence we 
express no opinion for the verdict being general we ere satisfied 
that there was evidence to support the charge of negligence in 
the second count. 

fhe question of contributory negligence was raised in 
the Marilyn Imge cese and althouch she was a child of tender 
years end only chargeable with the care that a child of her age 


and experience would be expected to exercise, and the negligence 
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of her father would not be imputable to her, we believe that 
the points discussed and cases cited are applicable in this 
case. We there said, "Defendant contends that since the view 
was unobstructed for a distance of at least 500 feet west of 
the crossing, that is in the direction of the approaching train, 
the plaintiff and her father should have seen the train and 
that when they testify they did not seé it, it is manifest that 
they did not do that which they testified they did. If the 
automobile was stopped 8 to 10 feet north cf the tracx and then 
started over the crossing in low gear and was struck on the 
crossing when the train wes traveling 45 miles per hour it is 
very probable that at the time plaintiff and her father looked, 
the train was not within the 300 feet of unobstructed view. 
Defendant relies upon such cases as Grubb vse Ill. Terminal 
Cos $66 Ill. 550; Provenzano vse IeCeo HeRe COe 557 Ill. 192; 
Greenwald vse Be & Oo ReRe COs 552 Ill- 627. The evidence 
in the Grubb case was that 50 ft. south of the crossing there 
was a Clear view for a distance of 450 ft. and 75 ft. south 
of the crossing a clear view of 175 ft. and that at a point of 
100 feet south, the view was 112 ft. In the Provenzano case 
the evidence was that for a distance of 25 ft. from the track 
the view was not obstructed for 900 te 1000 ft. In the treen- 
walk cese 30 to <u ft. from the crossing the view was unobstruct- 
ed for a distance of 200 ft. In Lewis vs. Illinois Terminal Co. 
276 Ill. App- 610 an abstracted opinion, this court held the 
plaintiff's intestate was not in the exercise of due care for his 
own safety at a crossing where he could see an electric car approach- 
ing 700 ft. down the track when he was 20 to 30 feet from the 
crossing." 

We are of the opinion that there was no error in sub- 
mitting the questionof plaintiff's due care to the jury. 

The judament of the circuit court is affirmed. 


Judgment Affirmed. 
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